
2 The Justification for IPR Protection 

“Intellectual property (IP)” refers to inventions, devices, new varieties of de-
signs and other properties that are produced through “mental or creative la-
bour” by human beings, and the law regulating intellectual property is “highly 
politicised.” 1  “Intellectual property rights (IPR)” is a catch-all term used to 
describe the legal status and protection that allows people to own intellectual 
properties – the intangible products of their creativity and innovation imbed-
ded in physical objects – in the form that they own physical properties. 2 Ac-
cording to the official interpretation of World Intellectual Property Organisa-
tion (WIPO), IPR comprises those legal rights, by which the products of intel-
lectual activity over a range of endeavours are defined.3 For the purposes of 
the TRIPs Agreement, IPR refers to copyright and related rights, trademarks, 
geographical indications, industrial designs, patents, integrated circuit layout-
designs, protection of undisclosed information and anti-competitive practices 
in contractual licenses.4 

The reasons for which protection is afforded to such rights are twofold. One 
is to give expression to the moral sentiment that a creator, such as a craftsman, 
should enjoy the fruits of their creativity; the second is to encourage the in-
vestment of skills, time, finance, and other resources into innovation in a way 
that is beneficial to society. 5 This is usually achieved by granting creators cer-
tain time-limited rights to control the use made of those products. 6  

However, the tension between stimulating creation and disseminating its 
benefits to society at large is delicate.7 IPR as a concept has been discussed 

                                                           
1  See L. Bently and B. Sherman, Intellectual Property Law, OUP (2001), at 1-2. 
2  Ibid, at 2-3 (noting that intellectual properties “share a similar image of what means to 

‘create’ (or produce),” for example a book, a design for a car, or a new type of pharma-
ceutical). 

3   See “About Intellectual Property,” WIPO Online Information and Introduction, avail-
able at <http://www.wipo.int/about-ip/en/>. 

4    See TRIPs Agreement Article 1(2).  
5  See “WIPO Intellectual Property Handbook: Policy, Law and Use,” WIPO Publication 

No. 489, available at: <http://www.wipo.org/about-ip/en/ iprm/pdf/ch1.pdf>. 
6   Ibid.  
7   See, e.g., Thomas Cottier, Intellectual Property: Trade, Competition, and Sustainable 

Development, University of Michigan Press (2003). See also, Philippe Cullet, Intellec-
tual Property and Sustainable Development, New Delhi: Lexis/Nexis Butterworths 
(2005). 
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and debated throughout history and, with a global economy, this debate has 
become increasingly controversial and confrontational.8 This contention leads 
to a necessary justification regarding the international framework of IPR pro-
tection. 

The way in which IPR is comprehended in any society is shaped by its le-
gal, economic, political and cultural dimensions. Scholars from different 
backgrounds have often debated the validity and legitimacy of IPR from dif-
ferent perspectives.9 In this chapter, the author attempts to review IPR from its 
economic, legal and political perspective and justify the correlation between 
IPR and economic growth and transfer of technology, identify legal flexibility 
to implement international IPR standards, and examine the political implica-
tions of the existing IPR regime, particularly under TRIP Agreement. 

2.1 Intellectual Property and Economic Growth – 
An Economic Analysis 

In the context of economic analysis of law, a logic starting point of the justifi-
cation for IPR protection seems to be to compare and contrast the components 
of such fundamental issues as intellectual property and economic growth.  

Economic growth, in the sense attributed to this concept in contemporary 
macroeconomics, is a natural phenomenon of industrialisation.10  Economic 
growth depends, to large part, on technological change (e.g. innovation) and 
reflects the increase and accumulation of technological and other knowledge 
of commercial value.11 From its early days, economic analysis has focus on is-
sues concerning economic growth and its correlation with technological 
change, since these issues concern the human welfare in the long run. 12 As one 

                                                           
8   See Brigitte Binkert, “Why the Current Global Intellectual Property Framework under 

TRIPs is Not Working,” Intellectual Property Law Bulletin 143 (Spring 2006). 
9   See Bently and Sherman, supra note 1, at 3. 
10  The contemporary concept of economic growth has distant origins, since it stems back 

from the early days of the Industrial Revolution and is constantly evolving. In 1950s, 
following the publication of papers by Robert Solow and Nicholas Kaldor, growth the-
ory became dominating topics until the early 1970s. The emerged “new growth theory” 
(also known as endogenous growth theory) asserts that new ideas are the root source of 
economic growth since they promote technological innovation and hence stimulate pro-
ductivity improvements. For a substantive introduction, see, e.g., Neri Salvadori, “In-
troduction”, 54 (2-3) Metroeconomica, 125–128 (2003); Michael Borrus and Jay 
Stowsky, “Technology Policy and Economic Growth”, Berkeley Roundtable on the In-
ternational Economy, Paper BRIEWP97, at 3; see also, Charles I. Jones, Introduction to 
Economic Growth (2nd ed.), W. W. Norton and Company, New York·London (2002). 

11  See Gene M. Grossman and Elhanan Helpman, “Endogenous Innovation in the Theory 
of Growth,” 8 (1) The Journal of Economic Perspectives 25-7 (1994).  

12  See Jones, supra note 10, at 3-16. 
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of the most popular fields in contemporary macroeconomics, economic 
growth is not only essential to theorists but also valuable to policy makers.13 In 
order to maintain economic growth, countries have endeavoured to establish 
varied mechanisms to foster innovation and facilitate the transfer of technol-
ogy. The creation and protection of IPR exemplify a central part of this strat-
egy. 

While many scholars and policy-makers tend to allege that a strengthened 
IPR regime act as an important catalyst of economic growth,14 over the past 
years since the establishment of the global trading system, it still remains un-
decided as to whether and how the imposition of the Western-style IPR regime 
and its infrastructure would generate significant economic growth and pro-
gress as expected in the developing world. To identify and evaluate the real 
linkage of the two aspects in a global context is a rather difficult task. In this 
section, the author seeks to re-examine the correlation between IPR protection 
and economic growth as means to justify the validity and legitimacy of the ex-
isting international IPR system.    

2.1.1 An Outlook on Theory of Economics and Law 

The law does not exist in isolation. It is well recognised that problems with 
both a legal and economic dimensions often benefit from an understanding of 
both subjects. As Professor Posner has pointed out, economists have devel-
oped models which seem to provide an analytical framework for studying law, 
and although these are often based on “unrealistic” assumptions, these are a 
necessary component of the theory, since “[t]he true test of a theory is its util-
ity in predicting or explaining reality and, judged by this criterion, economic 
theory, despite the unrealistic nature of its assumptions, may be judged a suc-
cess.”15 

Indeed, the two disciplines, law and economics, are interrelated. The pur-
pose of law, according to the economic theory, is to alleviate market failures 
and thereby increase the efficiency of markets and produce a multitude of 
economic benefits to the society.16 The market failure paradigm has become 
the dominant terminology of policy analysts in their decision-making process, 
whereby an understanding of economics can highlight how laws may be ap-
plied to alter economic behaviour, and assess the effect they have had or may 
have on economic efficiency.17 Laws are expected to attain this purpose by 
                                                           
13  Ibid. 
14  Steven P. Reynolds, “Antitrust and Patent Licensing: Cycles of Enforcement and Cur-

rent Policy,” 37 Jurimetrics J. 138 (1997). 
15 See Richard Posner, Economic Analysis of Law (1977). 
16 Sidney A Shapiro, “Keeping the Baby and Throwing out the Bathwater: Justice 

Breyer’s Critique of Regulation,” 8 Admin. L.J. Am. U. 725 (1995). 
17  Ibid. 
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forbidding certain actions or by altering the balance of incentives so that peo-
ple act in one way instead of another.18 Laws can also be used, intentionally or 
not, to facilitate or hamper participation of transactions.19 

The law and economics movement began in the 1960s with economists 
such as Ronald Coase and Guido Calabresi, 20  and later Richard Posner. 21 
Ronald Coase and Guido Calabresi are generally identified as the starting 
point for the modern school of law and economics.22 In 1973, Posner pub-
lished his landmark work, Economic Analysis of Law, 23  and brought this 
groundbreaking topic to the attention of the general legal academy. 24 Posner’s 
book received wide acclaim amongst legal academia and was considered to be 
the “bible of the law and economics movement.”25 

2.1.2 IPR: Incentive for Innovation? 

In an information age, few people would deny the significance of creativity, 
inventions and innovation to economic growth and technological develop-
ment. Over the past two centuries or so, the acceleration of technological ad-
vancement has radically changed the life of mankind and demonstrated values 
of innovation in creating our everyday reality. The perpetual exponential ad-
vance of technology has rendered increasingly visible the intellectual content 
to innovation at a time when the globalisation of world markets creates global 
opportunities for the products of innovation. In a knowledge-driven economy, 
the effective protection of IPR is emerging as a critical element of commercial 
success.26 With increasing levels of international trade, the amount of trade in-
volving IPR also increases, causing significant resources to be devoted to ef-
fective protection.  

                                                           
18 See Posner, Economic Analysis of Law, at 10-13. 
19  Ibid. 
20  In 1961, Coase and Calabresi, independently from each other, published their ground-

breaking articles in the interacting area of law and economics, which has had significant 
impact towards legal thinking. See Ronald Coase, “The Problem of Social Cost,” 3 J. L. 
Econ. No.1 (1960); see also Guido Calabresi, “Some Thoughts on Risk Distribution and 
the Law of Torts,” 70 Yale L. J. (1961). 

21  Ibid. 
22  See Posner, the Economics of Justice 4 (1983). 
23  See Posner, Economic Analysis of Law, supra note 15. 
24  See Lewis Kornhauser, “The Economic Analysis of Law,” The Stanford Encyclopedia 

of Philosophy, Edward N. Zalta (ed.)(2007), available at <http://plato.stanford.edu/               
archives/fall2007/entries/legal-econanalysis/>. 

25  Nan Aron, et al, “Economics, Academia, and Corporate Money in America: The ‘Law 
and Economics Movement,’” 24 Antitrust Law and Economics Review (1994). 

26  Grossman and Helpman, supra note 11, at 25-7.  
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Figure 1 Relative Significant of Intangible Assets Compared to Tangible Peers in Business  

As a consequence of significant economic growth and explosive technological 
development, world trade now has more knowledgeable and technological 
content than ever before. The importance of IPR for trade has gained more 
significance as the share of knowledge-based or high-tech products in total 
world trade has doubled between 1980 and 1994 from twelve percent to 
twenty-four percent.27 As shown in the Figure 1 above, the percentage of in-
tangible assets was increased from five percent in 1978 to seventy-two percent 
in 1998. Another eighteen percent was gained in the following six years. The 
intellectual assets have become major value drivers in our modern economic 
world.  

A case to point is the United States. According to Professor Juan Enriquez, 
the leading authority on the economic and political impacts of the life sci-
ences, the United States generates the most patents per capita.28 As shown in 
Table 1 below, it takes about 3,000 Americans to generate one U.S. patent, 
compared to 4,000 Japanese, 6,000 Taiwanese, 1.8 million Brazilians, 10 mil-
lion Chinese and 21 million Indonesians.29 IPR has been carefully refined over 
many years to meet the challenges of countries as it developed an industrial 
base and post-industrial service economies. With ever increasing levels of in-
ternational trade, the question arises as to whether IPR as it has evolved will 

                                                           
27  See UN Comtrade Database, available at <https://unp.un.org/special_comtrade.aspx>. 
28  Bruce P. Mehlman, “The Changing Wealth of Nations: Intellectual Property in the Age 

of Innovation,” Licensing Executives Society Spring Meeting, United States Depart-
ment of Commerce, May 3, 2002, Washington, DC, available at <www.technol-
ogy.gov/ Speeches/p_BPM_020503_Wealth.htm>, last visited October 16, 2006. 

29  Ibid. 
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be up to the challenge of levelling the per capita levels of innovation between 
the developed and developing world or whether they will merely reinforce the 
existing levels of difference.  

Table 1 Patents Per Capita/U.S.  

Nations Population/per patent 

The United State 3,000 
Japan 4,000 
Taiwan 6,000 
Brazil  1,800,000 
China 10,000,000 
Indonesia  21,000,000 

Sources from Professor Juan Enriquez, available at <http://www.technology.gov/Speeches/ 
p_BPM_020503_Wealth.htm> 

 
The illustration and interpretation of the economic rationale and function of 
IPR as a necessary policy-making instrument that stimulates innovations 
might seem abstruse and obscure. As a matter of conceptual design, IPR legis-
lation confers on the holder of the right an exclusive “monopoly” for a limited 
period of time. 30 This will enable them to control the commercial exploitation 
by setting the level of revenue arising from their use and safeguarding it by 
excluding others from making, selling, or using it.31 Ensuring that social bene-
fit derived from knowledge-based innovation outweighs the social cost is at 
the core of balancing the factors to be considered. However, in high technol-
ogy sectors such as pharmaceuticals, the risk of failure of expensive research 
to bear fruit is high and entrepreneurs must have good reason to expect that 
the cost of failure can be recaptured from the profits of future success. Other-
wise there is little incentive to undertake innovative activities.  

Another aspect is whether an IPR regime is the appropriate vehicle for 
stimulating enabling, rather than applied, technologies, or whether industry-
funded Research & Development (R&D), government-funded awards, or the 
public sector are more effective vectors.32  IPR is important to us since the de-
                                                           
30  See W. R. Cornish, Intellectual Property: Patents, Copyright, Trade Marks and Allied 

Rights, London, Sweet and Maxwell 38 (1999).    
31  Ibid. 
32  Randall Kroszner, “Economic Organization and Competition Policy,” 19 Yale Journal 

on Regulation, 541-97 (2002)(arguing that, “on the one hand, it is impossible for IPR 
regime to provide profound protection without exception. On the other hand, some in-
novation may be too difficult to imitate that, even without IPR protection, the innovator 
can enjoy a substantial cost or quality advantage over its competitors for some period. 
In either case, other characteristics of some dynamically competitive industries are im-
portant in making it likely that a successful innovation will yield a firm the leading po-
sition in a market, and profits that are essential to encourage such innovation”).  
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cision to grant property rights in intangibles impinges on both competitors and 
the public.33 As noted by Nancy Gallini and Suzanne Scotchmer, “if the bal-
ance between private gain and public good slips too far beyond what is neces-
sary to spur innovation, it will instead become a drag on innovation and im-
pede creating further innovations.”34 

How the right balance is achieved and whether the same balance is capable 
of universal adoption has engaged much academic debate. Ishac Diwan and 
Dani Rodrik, on one hand, conclude that developing nations may embark on 
protecting IPR of developed nations to facilitate the invention of technologies 
that are indigenously appropriate to the developing world.35 Josh Lerner has 
taken a different approach to the analysis of the impact of patent reform by 
“examining the impact of major patent policy shifts in 60 nations over the last 
150 years that enhanced the amount of patent protection provided,” using a 
“differences-in-differences analysis.”36  

On the other hand, recent economic analysis offers somewhat a different in-
terpretation from the traditional views. Judith Chin and Gene Grossman ana-
lysed a ‘static’ model of symmetric duopoly whereby all innovation takes 
place in developed nations and all imitation takes place in developing nations 
and discovered that developing nations have little incentive to agree to posi-
tive IPR protection because their competitive position in the output market 
would be weakened after paying a higher wage.37 Similarly, Alan Deardorff 
designs another static model and indicates that the welfare effect of worldwide 
patent coverage could have an “offsetting effect,” in the event that “all innova-
tion originates in one part of the world,” since “on one hand, permitting inven-
tors to earn monopoly profits on their inventions and thus stimulating inven-
tive activity and, on the other hand, distorting consumer choice by monopoly 

                                                           
33  Bently and Sherman, supra note 1, at 4. 
34  See Nancy Gallini and Suzanne Scotchmer, “Intellectual Property: When Is It the Best 

Incentive System?” UC Berkeley Department of Economics Working Paper (2001). 
35 See Ishac Diwan and Dani Rodrik, “Patents, Appropriate Technology, and North-South 

Trade,” 30 J. Int’l Econ., at 27-47 (1991).  
36  See Josh Lerner, “Patent Protection and Innovation Over 150 Years,” NBER Working 

Papers 8977, National Bureau of Economic Research, Inc (2002).  
37  Judith Chin and Gene Grossman, “Intellectual Property Rights and North-South Trade,” 

1988 NBER Working Paper, No.2769, available at: <http://www.nber.org>, last visited 
March 29, 2006 (the authors show in their model that there are certain circumstances 
where a less-developed country may be better off with weak IPR protection. In their 
model, a Northern firm and a Southern firm have divergent access to patent protection 
and produce a same good in a same market. In the first instance, the Southern firm can 
benefit from weak protection of IPR; however, after achieving a high global share of 
production output and gaining adequate technological advance, the protection of IPR 
becomes authentic). 
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pricing.” 38 He subsequently suggests that there may be geographical limitation 
on the coverage of patents as to how far IPR should be extended internation-
ally.39 

Elhanan Helpman applies a more intrinsic approach to examining the bene-
fits and costs of stronger IPR enforcement in a general equilibrium model 
where innovation originates in the developed world while the developing 
world relies upon the imitation of the innovation produced by the former.40 
Helpman advocates incremental improvement of IPR standards and demon-
strates in his model that it is feasible for the innovation of developed nations 
to slow down the speed of the unification process of the IPR protection in the 
developing world lest the stricter IPR protection may ultimately hurt both de-
veloped and developing nations.41 He concludes that, in general, the develop-
ing world has little to gain from higher IPR protection due to the terms of 
trade deterioration from an initial position of equilibrium.42 Similarly, Stephen 
Richardson and James Gaisford also argue that in a country where knowledge 
gap is significant and domestic invention is scarce, a heightened protection of 
IPR could impair the overall welfare of that country and result in the reduced 
world welfare.43   

In a similar vein, Gene Grossman and Edwin Lai show in their findings that 
the impact of strengthened IPR abroad does not necessarily have a strong posi-
tive impact on global innovation.44 Edwin Lai and Larry Qiu established a 
model with two regions in the world – the developed and developing world, 
“which trade two types of goods, new products and traditional products.”45  
They find that developed and developing nations have differentiated capability 
to innovate. 46 These studies find that the strengthening of IPR yields no pro-
portional stimulating effects on endogenous innovation.  

                                                           
38  A. V. Deardorff, “Welfare Effects of Global Patent Protection,” 59 (233) Economica 

49(1992)(demonstrating the “offsetting effects” of the patent protection and their impli-
cations for the less-advanced countries). 

39  Ibid, at 35-6. 
40  Elhanan Helpman, “Innovation, Imitation, and Intellectual Property Rights,” 61(6) 

Econometrica 1247-1280 (1993), also available at <www.nber.org/papers/w4081.pdf>.  
41  Ibid. 
42  Ibid. 
43  See, e.g., Stephen Richardson and James Gaisford, “North-South Disputes over the Pro-

tection of Intellectual Property,” 29 Canadian J. Econ. (Special Issue, April) 376-381 
(1996). See also James Gaisford and Stephen Richardson, “The Trips Disagreement:  
Should GATT Traditions Have Been Abandoned,” 1 (2) Estey Centre Journal of Inter-
national Law and Trade Policy 137-69 (2000). 

44  See Gene Grossman and Edwin Lai, “International Protection of Intellectual Property,” 
NBER Working Papers 8704 (2002), National Bureau of Economic Research, Inc. 
Available at <http://www.nber.org/papers/w8704.pdf>, last visited 19 March 2003.  

45  See Edwin Lai and Larry Qiu, “the North’s Intellectual Property Rights Standard for the 
South?” 59(1) J. Int’l Econ. 183-209 (2003). 

46  Ibid.  
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Some scholars go even further. In a paper concerning technological change, 
Michele Boldrin and David Levine argue that “while awarding a monopoly to 
an innovator increases the payoff to the original innovator, by giving her con-
trol over subsequent uses of the innovation, it reduces the incentive for future 
innovation.”47 They stress that “[f]rom the perspective of the functioning of 
markets, […]what is ordinarily referred to as ‘intellectual property’ protects 
not the ownership of copies of ideas, but rather a monopoly over how other 
people make use of their copies of an idea.” 48 As noted by Boldrin and Le-
vine, “economic theory shows that perfectly competitive markets are entirely 
capable of rewarding (and thereby stimulating) innovation, making copyrights 
and patents superfluous and wasteful.” 49 The paper concludes that, in light of 
social welfare, current legislation on intellectual property plays a thoroughly 
pernicious role in the innovation process. 50  Apparently, this paper has at-
tempted to challenge the conventional wisdom and evoked an enormous re-
sponse.51 

The most recent contribution in this area is the book the Economic Struc-
ture of Intellectual Property Law contributed by William Landes and Richard 
Posner. 52  By identifying and testing the interaction patterns of intellectual 
property law and economics, Landes and Posner argue that “expanding IPR 
can actually reduce the amount of new IPR that is created by raising the crea-
tors input costs, since a major input into new intellectual property is existing 
such property.” 53 The key insight of their economic approach is to demon-

                                                           
47  See Michele Boldrin and David K. Levine, “Perfectly Competitive Innovation,” Work-

ing Paper Archive from UCLA Department of Economics (2003), SSCNET, UCLA, 
available at <http://levine.sscnet.ucla.edu/papers/pci23.pdf>, at 4. 

48  See Lewis Kornhauser, “The Economics of Ideas and Intellectual property,” available 
at <http://levine.sscnet.ucla.edu/papers/pnas18.pdf>, at 1. 

49  Douglas Clement, “Creation Myths: Does Innovation Require Intellectual Property 
Rights?” Reason Online, March 2003, available at <http://www.reason.com/news/      
show/28703.html> (quoting Boldrin and Levine, “Perfectly Competitive Innovation”, 
ibid). 

50  Boldrin and Levine, “Perfectly Competitive Innovation,” supra note 47, at 1. 
51 Commentators have given this paper a mixed reception. Robert Solow, the 1987 Nobel 

Prize laureate for his work on growth theory, highly praised this paper as “an eye-
opener”; in a working paper entitled “24/7 Competitive Innovation”, Danny Quah of 
the London School of Economics calls the Boldrin-Levine analysis “an important and 
profound development” that “seeks to overturn nearly half a century of formal eco-
nomic thinking on intellectual property.” By contrast, the negative responses include 
Benjamin Klein, a UCLA economist, who criticises their analysis “unrealistic” and Paul 
Romer, a Stanford economist, who considers their logic flawed and their assumptions 
implausible. See Douglas Clement, “Creation Myths”, supra note 49; see also David 
Warsh, “The Case against Intellectual Property,” Economic Principals, July 21, 2002, 
available at <www.economicprincipals.com/issues/02.07.21.html>. 

52  William Landes and Richard Posner, The Economic Structure of Intellectual Property 
Law, Belknap Press of Harvard University Press (2003). 

53  Ibid, at 422. 
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strate that overprotection of IPR undermines the traditional balance between 
right proprietors and society. Paradoxically, over-extended protection of IPR 
may have a counteraction effect to the innovation.54 

Apparently, while IPR plays an important role in knowledge-oriented world 
economies and acts as an irreplaceable factor behind the incentives as a burst 
in innovation, like many things that cannot make the best of both worlds, IPR 
has merits and faults. Apart from the virtue to stimulate the innovation, the 
obvious defect is the “deadweight loss due to monopoly pricing.”55 IPR can ei-
ther trigger or thwart innovation; it can either promote or hinder economic 
growth, depending on how it is oriented in the application. As noted by Nancy 
Gallini and Suzanne Scotchmer, in terms of the protection duration, if the sole 
concern is to encourage innovation, the IPR should not be terminated; if the 
sole concern is to avoid deadweight loss that occurs through proprietary 
prices, the IPR should not exist at all from its inception. 56 The main regulator 
is the duration of protection balancing these two concerns. 

2.1.3 IPR: Stimulator of Trade Flow? 

Apart from encouraging the innovation required for economic growth, IPR is 
also designed to contribute to the public benefit by ensuring effective short-
term dissemination and long-term assimilation of technology.57 Whilst this 
may be conventional wisdom in a domestic setting, the worldwide impact of 
IPR has so far been largely unexamined in spite of what is at stake in terms of 
trade, investment and transfer of technology. Recent studies have been some-
what inconclusive and acrimonious. In the area of bilateral trade, Keith Mas-
kus and Mohan Penubarti attempted to set up a linkage between IPR protec-
tion and imports, and reiterated that stronger patent rights in developing coun-
tries would significantly increase imports from developed countries and, in 
some circumstances, some other developing countries as well.58 Primo Braga 
and Carsten Fink in 200059 and Pamela Smith in 2001 carried on this project, 
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56  Ibid. 
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devoting their research effort to the interaction of market size and the strength 
of the IPR regime and yielded similar results that are convergent and coherent 
with conventional theories.60 

Nevertheless, as Maskus has clarified, some imports are attributed to tech-
nology transfer; however, strengthening IPR tends to increase imports of low 
technology consumer items, leading to the decline of indigenous industries 
based on imitation.61 This implies that countries with limited technological ca-
pacity may experience reduced imports since intellectual property laws have 
the effect of increasing overall import prices and thus restricting import capac-
ity.62 

The main argument is that, whether or not there is full interaction between 
stronger IPR protection and higher lever technology transfer remains untested. 
More and more evidence shows that there is no strong positive correlation be-
tween IPR protection and foreign trade. A case in point is China. China, with 
weak IPR protection, has continued to enjoy rapid trade growth for many 
years and has still maintained a strong momentum of growth.63 According to 
the International Trade Statistics 2003 released by the WTO, China was the 
fourth-largest merchandise trader in 2002, if the European Union is counted as 
a single unit. 64 In the 1990s, China’s trade growth was three times that of 
global trade and, between 2000 and 2002, the value of exports and imports 
rose by thirty percent while world trade stagnated.65 

Another case in point is Microsoft. Microsoft is undoubtedly the biggest 
victim of the weak copyright protection in its Chinese market. However, as 
Bill Gates revealed, Microsoft needs piracy to occupy the market and consoli-
date its position.66 Clearly, Microsoft understands the two significant features 
of software. One is its zero marginal cost, thus using piracy to open up the 
market does not cause much loss; the other is its “locking effect,” by which 
users of pirated software are easy to get “addicted.” As Bill Gates noted with 
foresight, “[a]lthough about 3 million computers get sold every year in China, 
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Commission on Intellectual Property Rights (CIPR, UK), September 2002, available at 
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63 China’s foreign trade grew 15 percent in 2005, and China has set a foreign trade growth 
target of 10 percent from 2006 to 2010. See, “China Sets Foreign Trade Growth Target 
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64 See “International Trade Statistics 2003,” WTO, available at <www.wto.org/english/ 
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but people don’t pay for the software […]. Someday they will, though. As 
long as they are going to steal it, we want them to steal ours. They’ll get sort 
of addicted, and then we’ll somehow figure out how to collect sometime in the 
next decade.” 67 Gates’s forethoughtful perspective on Microsoft’s willingness 
to bear millions of dollars of losses to Chinese piracy implied of his firm con-
fidence that Microsoft will eventually receive huge returns despite today’s lax 
protection.68  

2.1.4 IPR: Engine of Technology Transfer? 

There remains a divergence of opinion on IPR and transfer of technology be-
tween developed and developing countries. This controversy is characterised 
by the premise that developing countries go for the TRIPs standards in order 
to attract Foreign Direct Investment (FDI) necessary for development.69 How-
ever, the huge administrative costs and policy burden in implementing TRIPs 
provisions serve to counterbalance the motivations and endeavours of devel-
oping countries.70 

Normatively, TRIPs supporters, usually the policy-makers from the devel-
oped countries, assert that a uniform set of relatively high standards of protec-
tion facilitates the security required by FDI, and thereby encourages a more 
rapid and effective transfer of technology.71 From this viewpoint, strong do-
mestic IPR rules are essential to the technological development.72 By contrast, 
developing nations consider their acceptance of TRIPs conditional on eco-
nomic rewards including acquisition of advanced technology. As noted by 
Laurence Helfer, developing countries see the TRIPs as part of a WTO “pack-
age deal” in which they are privileged to receive freer access to the markets of 
industrialised nations in exchange for their willingness to afford protection to 
foreign countries. 73  However, “with implementation proving increasingly 
slow, costly, and a source of domestic opposition, TRIPs had begun to look 
increasingly problematic for many developing countries.”74  

                                                           
67 Corey Grice & Sandeep Junnarkar, “Gates, Buffett A Bit Bearish”, CNET, July 2. 1998. 
68  See Yahong Li, “The Wolf Has Come: Are China’s Intellectual Property Industries 

Prepared for the WTO?” 20 UCLA Pacific Basin L. J. (2002), at 80. 
69  Warren Newberry, “Copyright Reform in China: A ‘TRIPs’ Much Shorter and Less 

Strange Than Imagined?”  35 Conn. L. Rev. 1448, 1449 (2003)(contesting that “[t]his 
controversy [about the technology transfer and IPR protection] goes to the heart of the 
TRIPs Agreement”). 

70 Ibid. 
71 Laurence R. Helfer, “Regime Shifting: The TRIPs Agreement and New Dynamic of In-

ternational Intellectual property Lawmaking,” 29 Yale J. Int’l L. (2004), at 2. 
72  Ibid. 
73 Ibid. 
74  Ibid, at 70. 
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Scholarly literature to date concerning the transfer of technology and IPR is 
also controversial. One epistemological stance insists that stronger IPR protec-
tion gradually but surely benefits developing countries by stimulating more 
FDI and transfers of technology, “ensuring a relatively equal distribution of 
gains.” 75  

Another influential research finding can be found from a series of discus-
sion papers of the International Finance Corporation (IFC). 76 As an affiliate of 
the World Bank, the IFC aims to promote the economic development of its 
member countries through investment in the private sector.77 An IFC discus-
sion paper entitled “IPR Protection, Foreign Direct Investment, and Technol-
ogy Transfer” (IFC Discussion Paper Number 19) was released in 1994.78 As a 
continuation of the above analyses, one year later, another discussion paper, 
entitled “Intellectual Property Protection, Direct Investment, and Technology 
Transfer: Germany, Japan, and the United States” (IFC Discussion Paper 
Number 27) was released.79 By analysing a survey of major global corpora-
tions in Germany, Japan, and the United States on the importance they attach 
to IPR protection in making FDI and IPR decisions, this report concludes that, 
“in certain relatively high-technology industries like chemicals, pharmaceuti-
cals, machinery, and electrical equipment, a country’s system of IPR protec-
tion often has a significant effect on the amount and kinds of technology trans-
fer and direct investment […]. Also, when a variety of relevant factors are 
held constant in an econometric model, the effects of such protection on U.S. 
direct foreign investment are substantial and statistically significant.”80  

Edwin Mansfield, the author of the IFC Discussion Papers, used an econo-
metric approach in its empirical analysis. Firms of Japanese, German and 
United States domicile were asked whether the protection of IPR in selected 
countries was too weak to risk licensing its newest or most effective technol-
ogy to unrelated firms in that country. 81 As shown in Table 3 below, in the 
chemical and pharmaceutical industries, over forty percent of the firms felt 
that protection in India, Thailand, and Argentina was too weak to consider li-
                                                           
75  Lee G. Branstetter et al, “Do Stronger Intellectual Property Rights Increase Interna-

tional Technology Transfer?” Empirical Evidence from U.S. Firm-Level Panel Data, 
NBER Working Paper, July 2005, available at <www.people.hbs.edu/ffoley/IPRRe-
form.pdf>.  

76 See e.g., Edwin Mansfield, “Intellectual Property Protection, Foreign Direct Invest-
ment, and Technology Transfer,” IFC Discussion Papers, No 19, available at 
<http://www.ifc.org>, last visited August 29, 2006; see also Michael W Nicholson, “In-
tellectual Property Rights, Internalization and Technology Transfer,” available at 
<http://www.ftc.gov/be/ workpapers/wp250.pdf>, last visited August 29, 2006. 

77  See “Mission of IFC,” available at <www.ifc.org/ifcext/about.nsf/Cotent/Mission>. 
78 See Edwin Mansfield, supra note 76. 
79 Edwin Mansfield, “Intellectual Property Protection, Foreign Direct Investment, and 

Technology Transfer,” IFC Discussion Paper No. 27. 
80  Ibid. 
81 Ibid. 
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censing; by comparison, Singapore and Hong Kong received the highest grad-
ing (the numbers varying from 0 to 100 illustrate their attitudes towards risks 
in the transfer of technology in these countries).82 In the chemical and pharma-
ceutical industries, U.S. firms seem to have a heightened sense of risk com-
pared with Japanese firms, a fact that may reflect the U.S. being a leader, and 
having a strong comparative advantage in the chemical and pharmaceutical 
industries. The result of the model shows that strength or weakness of IPR 
protection has an important effect on some, but not all, kinds of transfer of 
technology.83  

Table 2 Percentage of Selected Firms & Their Attitude towards IPR (Chemicals & Drugs) 

Host Country Germany Japan U.S. 
Argentina 57 44 62 
Brazil 43 36 69 
Chile 33 55 47 
Hong Kong 14 7 33 
India 100 85 81 
Philippines 43 38 47 
Singapore 0 0 25 
Korea 33 7 38 
Taiwan 33 21 44 
Thailand 57 50 73 
Sources: Edwin Mansfield, “Intellectual Property Protection, Foreign Direct Investment and 
Technology Transfer,” IFC Discussion Papers No. 19 & 27. 

 
In 2000, Guifang Yang and Keith Maskus worked jointly to examine the cor-
relation between the strength of the IPR protection and the effect of the extent 
of the high-quality licensing.84 In 2003, Yang and Maskus continued their re-
search and released their new findings in the form of the World Bank Policy 
Research Working Paper.85 Their research findings show that stronger IPR in 
the developing world would increase the extent of high-quality licensing from 
the developed world to the developing world under a particular condition.86 As 
Yang and Maskus explain, “[i]t is more optimistic about the impact of the 
TRIPs agreement than were the findings of prior literature” that “stronger 

                                                           
82 Ibid. 
83 Ibid. 
84  See Guifang Yang and Keith Maskus, “Intellectual Property Rights, Licensing, and In-

novation in an Endogenous Product Cycle Model,” 53 J. Int’l Econ. 169-187 (2000). 
85 See Guifang Yang and Keith Maskus, “Intellectual Property Rights, Licensing, and In-

novation,” World Bank Policy Research Working Paper 2973, February 2003, available 
at <www.worldbank.org/research/trade/archive.html>. 

86  Guifang Yang and Keith Maskus, “Intellectual Property Rights, Licensing, and Innova-
tion,” ibid, at 37. 
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global protection of the fruits of R&D should encourage innovation” and fa-
cilitate transfer of technology.87  

An NBER Working Paper co-authored by Lee Branstetter, Raymond Fis-
man, and Fritz Foley identified evidence that the existing international IPR re-
gime seemed to increase the flow of royalty payments from affiliates to their 
parents. 88 This is more to do with transfer pricing and using royalties as a tax 
deductible form of dividend – this is particularly so in states where there are 
requirements for corporations to have local participation in ownership.89 “An 
increase in the magnitude of licensing payments reflects either an increase in 
the price of ongoing technology flows or the importation of advanced tech-
nologies in the post-reform period.” 90 Branstetter and Fisman’s analytical ex-
amination of international patent filings confirms that “some component of the 
increased licensing revenue flows represents the introduction of advanced 
technology” and supports the belief that “improvements in IPR result in real 
increases in technology transfer within multinational enterprises.” 91 

On the other side, however, opponents such as Abbott and Cottler, maintain 
that stronger IPR protection counteract the public interest by transferring roy-
alties to multinational corporations headquartered in a few super economies 
and thus of benefit only to those in which such corporations are domiciled no-
tably the United States, the EU and Japan.92  

The Report of the Commission on IPR also presents a different point of 
view. 93 It suggests that “the determinants of effective technology transfer are 
many and various,” and the “[a]bility of countries to absorb knowledge from 
elsewhere and then adapt it for their own purposes is of crucial importance.” 94 
For this a country requires the enhancement of local capacity building through 
promoting efficient educational programmes, facilitating active R&D strate-
gies, and developing appropriate institutions “without which even technology 
transfer on the most advantageous terms is unlikely to succeed.”95 

                                                           
87  Ibid, at 5. 
88  Lee G. Branstetter et al, “Do Stronger Intellectual Property Rights Increase Interna-

tional Technology Transfer?” Empirical Evidence from U.S. Firm-Level Panel Data, 
NBER Working Paper, November 2002.  

89  Ibid, at 2. 
90  Ibid. 
91  Ibid; see also Lee G. Branstetter et al, “Do Stronger Intellectual Property Rights In-

crease International Technology Transfer?” Empirical Evidence from U.S. Firm-Level 
Panel Data, NBER Working Paper, July 2005, at 4. 

92  F. Abbott, T. Cottler and Francis Gurry, The International Intellectual Property System, 
The Hague: Kluwer (1999) at 909, 913 (stating that intellectual property is a crucial 
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93  “Integrating Intellectual Property Rights and Development Policy,” supra note 62.  
94  Ibid, at 28.  
95  Ibid.  
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As concluded by the Intellectual Property Report, “for those developing 
countries that have acquired significant technological and innovative capabili-
ties, there has generally been an association with ‘weak’ rather than ‘strong’ 
forms of IPR protection in the formative period of their economic develop-
ment.” 96 The analysis above suggests that IPR protection has no direct influ-
ence on the promotion of technology transfer during formative stages of de-
velopment, where IPR reform met with resistance due to its high economic 
cost. 97  

Growing evidence tends to prove that there is no causality between IPR and 
FDI.98 The case in point is China which has one of the highest piracy rates in 
the world, yet is still attracting substantial FDI and the transfer of technol-
ogy.99 According to a survey conducted among foreign businessmen in China, 
the size and potential of the market act as the determining factors that induce 
FDI and the transfer of technology.100  

The understandings and interpretation of the role of IPR concerning the 
transfer of technology not only differ among commentators and scholars, but 
also differ over time. Indeed, theoretically, it is still the predominant discourse 
that IPR is the necessary appurtenants to the commercialisation of innovative 
products and that this is the necessary engine of growth in most high technol-
ogy industries. It is also true that the effective protection of IPR tends to be a 
fundamental requirement in the ability of domestic industries contributing to 
economic growth, and an improved IPR protection acts as a potential catalyst 
for further economic development in a long run. However, in a global context, 
the fundamental questions as to how IPR stimulate creation and commerciali-
sation of new knowledge, and how it can make the best contribution to the in-
novation required by varied domestic socio-economic environments remains 
unclear and calls for further studies. 

2.1.5 The Optimal Level of Protection 

The design of IPR has evolved quietly during the past centuries in a manner 
that has emphasised the value of ideas and knowledge. It is indeed inconceiv-

                                                           
96  Ibid, at 25. 
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98  Yahong Li, supra note 68, at 79. 
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China’s real use of FDI only stood at 636 million U.S. dollars. In 2002, the figure 
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able that the dazzling technologically innovative products, such as frequently 
upgraded computer software or biotechnology, could have been created with-
out IPR protecting inventions from unauthorised copying so that investment in 
R&D can be captured and capitalised upon. In a modern society, an increasing 
number of companies have found their specialist knowledge one of their most 
valuable assets as it determines their future capacity to generate profit.  

However, as the above passage has demonstrated, IPR is based on the no-
tion of balance in that it must optimise benefit for both innovators and society 
at large. 101 In many developing nations which are only “beginning to exploit 
intellectual property of their own,” 102 complaints have been raised as to the 
unsymmetrical and high contingent benefits they can expect from the existing 
IPR system, which tends to benefit foreign proprietors and discourage domes-
tic inventors.103 From the point of view of developing countries, stronger IPR 
protection may be argued as increasing the incentives for innovation and en-
couraging international technology transfer; however, “it also could raise the 
costs of acquiring new technology and products,” entrenching the global terms 
of trade to the disadvantage of technology consumers and shifting the world 
trading system in favour of technology producers. 104 

In this respect, as Maskus has noted, the policy problems as extended con-
sequences of the TRIPs regime have aroused diametrical points of view from 
both advocates and opponents of IPR, and the gaps are especially palpable in 
relation to sensitive issues such as consumer interest in affordable products, in 
particular patent protection of pharmaceuticals and biotechnological inven-
tions,105 which have been the focus of much attentions in the Doha round ne-
gotiation.106 

The question addressed in this section is whether there is a universal opti-
mal design of IPR or whether the design needs to vary to reflect domestic 
characteristics and if so what characteristics need to be taken into account.  

Overprotection – Cultural Appropriation? 

Faced with the dilemma of the current global IPR system, more and more 
scholars and political elites have discerned a tendency towards overprotection 
of IPR leading to anti-competitive effects that are pernicious to both develop-
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ing and developed countries by diluting important liberties and freedoms.107 
Taking copyright as an example, implementing a stronger IPR system in the 
short-run should be judged not only by its ability to protect the interests of 
owners of copyrights and related rights, but also by its commitment to avoid 
pitfalls caused by overprotection that may lead to cultural appropriation and 
hinder the pace of global civilisation. This is apparently inconsistent with the 
long-term goal set out by the TRIPs Agreement.  

As Professor Lessig states, “[w]hile it is clear that patents spur innovation 
in many important fields, it is also clear that for some fields of innovation, 
patents do more harm than good,” particularly in light of the cultural and tech-
nological divide that is hard to transcend in the foreseeable future.108 It seems 
that the hypothesis linking high standards of IPR protection to trade flows and 
technology transfer for developing countries has not by any means been 
proven. On the contrary, overprotection on an improper development stage 
may hinder rather than stimulate the trade by which technology transfer is 
achieved and in the long run act to the detriment of global development. 

Counterfeiting and Piracy – A Statistical Illustration 

Counterfeiting, piracy,109 and infringements of IPR in general, are reaching 
epidemic proportions and have become an international phenomenon in 
emerging economies, taking on an international dimension with dramatic re-
percussions on world trade.110 Weak protection of IPR is, or used to be, part of 
economic planning in some developing and less-developed counties in a cer-
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veloping countries, but also will rebound back against the United States, thereby inflict-
ing significant harm”). 
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tain stage of their economic development.111 In order to expedite the process of 
economic development, developing countries are apt to apply for a tolerant 
IPR policy,112 which allows their citizens to “steal” IPR without paying or pay-
ing less royalties.113 

Patented pharmaceuticals have been seen as an appealing target for imita-
tion through the production of pirated generic versions, either by applying 
methods disclosed in the patent itself or by accomplishing chemical analysis 
of the final product and the expiration of alternative synthetic routes.114 The 
negative impact of the patented pharmaceuticals is not limited to developing 
countries; developed countries are also exposed to significant health risks as-
sociated with the untested generic drugs. 115 One official statistic shows that 
counterfeit drug sales are estimated to reach seventy-five billion dollars in 
2010, a ninety-two percent increase from 2005.116 

The software industry has been targeted as another vulnerable domain for 
piracy. A survey carried out by the International Data Corporation (IDC) re-
search firm for the Business Software Alliance (BSA) suggests that, while 
fifty-one billion Pounds was spent globally in 2003 on software applications, 
another twenty-nine billion Pounds worth was illegitimately installed, repre-
senting fifty-eight percent equivalent of the legitimate market. 117 According to 
BSA, one out of every three copies of personal computing software installed 
in 2005 was pirated.118 The piracy rate for commercial software was thirty-six 
percent, but that percentage has risen dramatically in parts of Asia and Eastern 
Europe.119  

In Europe, counterfeiting and piracy affects “the proper functioning of the 
internal market,”120 resulting in the loss of an estimated one hundred thousand 
jobs per annum in the EU.121 The European Commission (EC) statistics show 
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an increase of eight hundred percent in counterfeiting and pirated goods inter-
cepted by EU Customs from 1998 to 2002. 122 In 2005, twenty-six thousand 
cases were dealt with, which is an increase of twenty percent over the 2004 
figure.123 In response, the EC implemented a Green Paper124 in late 2000 aimed 
at combating counterfeiting and piracy within the internal market.125 

The Green Paper shows that counterfeiting and piracy is estimated to ac-
count for five to seven percent of world trade, representing two hundred to 
three hundred billion euros a year in lost revenue and the loss of an estimated 
two hundred thousand jobs worldwide. 126 It is estimated in the Green Paper 
that European businesses that operate internationally are losing between four 
hundred and eight hundred million euros in the single market and two thou-
sand million euros in non-member countries.127  

Optimal Protection – “Just Right”? 

As discussed above, it may be uncontroversial to argue that countries ought to 
be able to have IPR standards that line up with their economic strengths and 
comparative advantages. Developing countries have over the last decades per-
sistently called for flexibility of international rules, taking into account differ-
ent economic stages of development.128 In such developing countries, techno-
logical competitiveness has not yet been established. While human capital 
plays the key role in promoting economic growth in the developing world, it 
has been insufficient to produce desirable inventions.129 The argument is that 
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IPR protection in developing nations should not be as strong as that of devel-
oped nations in the early stage of their development. Overprotection of IPR is 
as, if not more, harmful as underprotection. To ensure the optimal level of IPR 
protection is advantageous not only for developing countries but also for de-
veloped countries as well. To this end, some scholars, particularly scholars 
from economics, have attempted to identify an optimal degree of IPR protec-
tion.130 In reality, however, the choice for the IPR protection may be far more 
complex than designing a model, because the questions as to whether the op-
timal level of protection does exist, and whether both the overprotection and 
underprotection can be avoided are attributed to a number of interrelated fac-
tors. In the following sections, IPR protection will be examined from both le-
gal and political perspectives.      

2.2 IPR and WTO Agreement – A Legal Analysis  

2.2.1 The Legal Concepts of IPR 

In a legal context, the phrase “intellectual property” is a metaphor for a fash-
ionable description of ideas in the form of inventions, artistic works, trade 
symbols and other aspirants. 131 The traditional legal classification of IPR de-
fines the creative output protected by the law, for example, of patents, copy-
right and trademarks.132 Significant social, political and technological devel-
opments over the past decades have exerted a considerable influence on how 
IPR is created, exploited and traded and, as a result, legal protection of IPR 
has become a subject of paramount importance and universal interest in not 
only the research but also the development and commercialisation of emerging 
technologies.  
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2.2.2 The International Architecture of Protection 

The protection of IPR has been an international issue since the second half of 
the nineteenth century.133 The variety of international business transactions in 
which IPR forms a part is significant and the design of global strategies to 
manage intangible assets has become increasingly fashionable to the extent 
that the interests of international trade are safeguarded by a stable IPR sys-
tem.134 However, as developed economies have become increasingly knowl-
edge-based and thus have far more comparative advantages than developing 
countries, the position of the latter is considerably marginalised. In this con-
text, IPR protection has become a key issue involving substantially in both in-
ternational law and development policy. 

The strengthening of the global marketplace with the WTO Agreement and 
the compelling trend of the intensified globalisation have generated increasing 
pressure on the WTO members from developing world to liberalise their trad-
ing regimes by providing foreign nationals with national treatment. Whilst for 
the most part this means dismantling the protection afforded to domestic in-
dustry, in the case of IPR, the TRIPs Agreement operates to increase standards 
of domestic protection.  

One of the significant characteristics of national law on IPR is territorial-
ity.135 If the IPR proprietors wish to extend recognition of their rights to other 
countries, they will have to make an application to the countries concerned. In 
this context, the “universal protection” of IPR is granted by individual coun-
tries. The lengthy and costly application process, as well as the considerable 
risks of procedural differences made it essential to find ways to ensure that 
protection obtained in one country could be extended to another. 136  

Attempts towards eliminating this obstacles was subsequently initiated in 
the last quarter of the nineteenth century with the main three pillars being the 
Paris Convention for the Protection of Industrial Property signed in 1883, the 
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Berne Convention for the Protection of Literary and Artistic Work in 1886, 
and the Madrid Agreement Concerning the International Registration of Marks 
in 1891.137 However it was not until 1967 that the World Intellectual Property 
Organisation (WIPO) was established to coordinate and oversee the protection 
of IPR generally within the member states.138 WIPO, a United Nations special-
ised agency, has been particularly in promoting worldwide protection of vari-
ous forms of intellectual property and assisting its members to meet their obli-
gations for the protection of IPR.139 

However, neither the Conventions nor the WIPO prescribed specific levels 
of IPR protection only the processes by which such protection can be ac-
cessed. To enable this change, the issues of IPR had to find a place on the 
agenda of international trade talks where it could be part of a negotiated pack-
age. The justification was that “weak protection of IPR distorts natural trading 
patterns and acts as an impediment to free trade.”140   

More to the point, the particular voting system of WIPO fell short of the in-
terests of developed nations and impeded the efforts of developed countries to 
seek harmonised standards.141 Accordingly, IPR protection was added to the 
agenda of the Uruguay Round of GATT negotiations at the request of devel-
oped countries in 1986. Since then, developed countries have started to “pull 
the debate away from WIPO,” trying to integrate the issue of IPR with that of 
free trade.142 In practical terms, this meant that negotiations over IPR were in-
tegrated into the GATT/WTO based on multilateral negotiations coupling free 
trade with IPR, leading to the TRIPs Agreement in Marrakesh in 1994.143 By 
then, the United States and other developed countries had at last “achieved 
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their objective of incorporating internationally enforceable IPR norms into the 
world trading system.” 144 

Upon its establishment, the TRIPs Agreement has been hailed as the “mile-
stone” in the development of international IPR regime at the end of the twenti-
eth century, 145 and “the most far-reaching and comprehensive legal system 
ever concluded at the multinational level in the area of IPR,”146 which “revolu-
tionised international intellectual property law.”147 

Although the TRIPs Agreement does not impose substantial provisions and 
create a unitary framework for the IPR protection,148 it does impose minimum 
international standards for the protection of IPR by which WTO members are 
obliged to demonstrate full compliance with the substantive obligations of the 
primary international intellectual property conventions, including the Berne 
Convention and the Paris Convention.149 In its preamble, TRIPs specified as 
one of its objectives “to reduce impediments to international trade, to promote 
effective protection of IPR, and to ensure that measures to enforce IPR do not 
become barriers to legitimate trade.”150 In other words, although TRIPs does 
not introduce a uniform set of substantial rules, by explicitly underlining the 
obligation of each member to take measures to eliminate abuses of IPR, it po-
tentially and indirectly establishes leverage against different member states. 

The establishment of TRIPs within the WTO framework of the multilateral 
agreement is perhaps the most ambitious and adventurous attempt to harmo-
nise IPR on a worldwide scale,151 not least because TRIPs enables enforcement 
by private parties at the national level,152 and where this fails to provide an ef-
fective remedy, it enables enforcement by states at an international level,153 us-
ing “WTO’s comparatively hard-edged dispute settlement mechanism in 
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which treaty bargains are enforced through mandatory adjudication backed up 
by the threat of retaliatory sanctions.”154 For these reasons it exercises a pro-
found influence on domestic legislation and trade policy and in this regard has 
increasingly marginalised the international IPR agreements negotiated under 
the auspices of the WIPO.  

Indeed, the harmonising effect of TRIPs is significant. The United States 
has, for example, instituted WTO dispute settlement proceedings against Swe-
den, Ireland, Denmark, Greece, and the European Union. 155  In 1998, the 
United States announced the initiation of WTO dispute settlement proceedings 
against Greece concerning rampant television piracy in Greece and their fail-
ure to comply with the enforcement provisions of the TRIPs Agreement.156 To 
address such concerns, Greece swiftly enacted legislation that provided addi-
tional administrative measures and procedures to strengthen its IPR enforce-
ment system.157 Similarly, in responding to external pressure, in late 1999, 
Sweden amended its intellectual property laws to provide prompt and effective 
provisional relief in civil enforcement proceedings.158 In February 1998, Ire-
land committed to enact comprehensive copyright reform legislation and, in 
June 1998, passed expedited legislation increasing criminal penalties for copy-
right infringement and addressing other enforcement issues.159 Denmark has 
duly established a Special Legislative Committee to consider the issues ad-
dressed by the United States and proposed options for amending its law to 
strengthen provisional remedies available to IPR holders. 160 
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2.2.3 The “Transplant” of TRIPs: A Comparative Law Perspective 

Developing nations have made a dramatic turn towards market-orientated 
policies over the past decades. 161 As Susan Sell observes, some years ago, de-
veloping nations were engaged in pressing for a New International Economic 
Order (NIEO)162 based on economic nationalism, import substitution, and the 
rejection of comparative advantage and global liberalism.163 Today, democrati-
sation and globalisation have had a significant impact on “increase[ing] the 
number of legal transplants” and, as a consequence, “most major legislation 
[in developing countries] now has a foreign component.”164 As a notable in-
stance, the establishment of the TRIPs regime has changed the scene of the 
IPR of the developing world beyond recognition, and aroused energetic legis-
lative zeal that makes it rather difficult to keep pace with.165 What has occa-
sioned these changes? 

Transplantation and Participation: A Reluctant Deal? 

The energetic legislative zeal in the developing world reflects the fact that de-
veloping countries have adjusted their foreign policy as a strategy to avoid be-
ing marginalised in the global trading system. As Gunther Teubner describes, 
the invisible social networks, invisible professional communities, and invisible 
transborder markets have transcended territorial boundaries, making the global 
law of business transactions visible.166 In such an increasingly open global 

                                                           
161 Susan K. Sell, “Intellectual Property Protection and Antitrust in the Developing World: 

Crisis, Coercion, and Choice,” in Power and Ideas: North-South Politics of Intellectual 
Property and Antitrust, State University of New York Press 175 (1995). 

162 The New International Economic Order, a broad model for restructuring the world 
economy, first put forward at a summit meeting of the non-aligned movement in early 
1970s where developing nations voiced their opinions on enhanced economic opportu-
nities. The NIEO has historically defined itself in opposition to the workings of the 
conventional international political agenda in which developing countries have been 
marginalised. For a further discussion, see Michael Hudson, Global Fracture: The New 
International Economic Order, Pluto Press (2005); Robert Gilpin, Global Political 
Economy: Understanding the International Economic Order, Princeton University 
Press (2001). 

163 Sell, supra note 161, at 175. 
164 See Jonathan M. Miller, “A Typology of Legal Transplants: Using Sociology, Legal 

History and Argentine Examples to Explain the Transplant Process,” 51 Am. J. Comp. 
L. 839 (2003).  

165 Christopher Heath, “Intellectual Property Rights in Asia – Projects, Programmes and 
Developments,” Online Publication of Max Planck Institute for Intellectual Property, 
Competition and Tax Law, available at <http://www.intellecprop.mpg.de/Online-
Publikationen/Heath-Ipeaover.htm>.  

166 Gunther Teubner, “‘Global Bukowina’: Legal Pluralism in the World Society,” at 
Global Law without a State (Gunther Teubner ed.), Dartmouth Publishing Group 3-7 
(1997). 



2.2 IPR and WTO Agreement – A Legal Analysis      49                         

economy, it is inevitable for developing nations to respond to multinational 
treaties and to harmonise the participating countries’ laws.167 In addition, these 
countries are fully aware that there would be no way of claiming good records 
in areas such as international human rights and protection of the environment 
without importing some foreign or international models; similarly, there 
would be no way of engaging in global market or expecting foreign invest-
ment without moving their legal regimes towards international commercial 
standards.168 As a result, upon the establishment of the WTO, the obligations 
to impose a series of international legal standards extended rapidly to the en-
tire WTO members. 

Earlier legal transplants, including the reception of Roman law in Europe, 
the enactment of the Chinese codes in Eastern and Southeastern Asia, and the 
introduction of Spanish and Portuguese laws to Latin America, have been car-
ried on as ubiquitous practice for centuries.169 Substantial literature has been 
generated on the concept of legal transplants in the context of comparative 
law. However, research to date leads to substantial divergence mainly embed-
ded in bifurcated propositions of optimists and sceptics of the theory. As noted 
by Richard Small, in essence, the debate over this point “revolves around the 
question of whether and to what extent law is transferable between nations 
under different cultural environment.”170 While scholars such as Legrand link 
the fundamental differences between legal systems and cultural values in a 
strict sense, casting doubt over the possibility of legal transplant,171 Alan Wat-
son emphasises the autonomous nature of law, maintaining that there is no in-
herent relationship between law and the society in which it operates.172 The 
theory put forward by Watson characterises the proposition that legal trans-
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plants are socially feasible,173 nevertheless, many commentators have empha-
sised that a successful legal change through transplantation requires some 
level of domestic adaptation in an economic, political and cultural context.174 

During the transplanting process, legality can only be determined by the abil-
ity of a receiving country “to give meaning to the transplanted formal legal or-
der and to apply it within the context of its own socioeconomic conditions.” 175  

It may be true that, while the transferability is compelling, a “fitting-in” proc-
ess is necessary to ensure effectiveness of a transplant in a unique socioeco-
nomic environment. As Francis Cardinal George describes, neglecting the cul-
tural reception process in legal transplantation under different social and ethi-
cal environment amounts to “viewing law as the engine driving the cultural 
train,” and is destined to fail. 176 Legal transplants are feasible, but the cultural 
adaptation is essential. 

In this context, the enthusiastic and energetic legal transplants that take 
place in developing countries are often, if not always, outcomes of political 
expediency – developing countries accept these laws as part of a process of 
participation in international affairs. As a result, as noted by Miller, in many 
circumstances, developing countries initiate “transplants whose acceptance is 
motivated by a desire to please foreign states, individuals or entities,” and to 
“facilitate international commerce.”177 It is unsurprising that developing coun-
tries may have transplanted a whole set of Western styled legal regimes with-
out the adaptation process. 

TRIPs Norms: A “Hijacked Issue”? 

Intellectual property law has posed as a radically new form of legal transplant 
in developing countries since it usually has no counterpart in the indigenous 
legal traditions of the participating states. However, upon the establishment of 
the TRIPs Agreement, the harmonised IPR global network, which had been 
owned exclusively by developed countries, extended to the developing world, 
including many developing countries whose previous commitment to IPR pro-
tection was “nonexistent or at best equivocal.”178  The transplantation of intel-
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lectual property law via the WTO has become one of the most visible fields of 
legal reform imposed by industrialised nations in the context of neoliberal 
globalisation advocated as the “Washington Consensus,”179 and it is of practi-
cal significance to analyse the transplantation of TRIPs as an important inter-
national treaty from perspective of comparative law.  

However, in the arena of TRIPs, any transplanted intellectual property 
structure only works properly after recasting the indigenous tradition of that 
imported law in the image of its original model. An overriding concern here is 
that, this “fitting-in” process in launching a substantial set of intellectual prop-
erty protection system is usually lengthy and sometimes costly, but developed 
countries have a tendency to be geared towards pragmatism and a desire for 
prompt returns. As Assafa Endeshaw claimed, the “universal templates” cre-
ated in the international lawmaking process are modelled after laws in devel-
oped countries and fail to take into consideration the socio-economic circum-
stances of developing and less-developed countries.180It should not be unex-
pected that in their implementation of TRIPs, developing countries may be re-
luctant to exceed the minimum necessary to achieve compliance and gain pro-
tection against possible retaliation from their trading partners. In this connec-
tion implementation will inevitably require domestic legislation. It is therefore 
not surprising that, while the transplant of TRIPs has ostensibly been em-
braced by almost all the countries, there remain unresolved tensions and de-
bates as to the legal reform in light of law and development. 

As Nick Foster has demonstrated, the manner of a recipient may affect, if 
not determine, the effectiveness of an importing law – if, for instance, a law is 
received passively through “imposition by a colonial power,” this law may 
lack natural affinity, and the attitude towards enforcing it may be contrastingly 
different from law adopted actively and willingly.181 Legal reform, in this con-
text, has been depicted as “externally-dictated transplants” for developing 
countries.182 In the area of world trade and intellectual property, many devel-
oping countries adopted high level standards of IPR due to the coercive de-
mand of developed countries. 183  
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While the degree of external pressure may affect acceptance of a transplant-
ing law, the real success of a transplant depends on the extent of the participa-
tion of the recipient in the transplanting process and the genuine interests of 
the state to strengthen its protection mechanism. An externally-dictated trans-
plant during its initial phase is apt to fail if the domestic incentives or external 
coercions disappear;184 however, as has been demonstrated, “one clear motiva-
tion for a legal transplant is the presence in the receiving country of individu-
als interested in investing in the transplanted legal system so that they can ob-
tain political or economic benefits from their investment.”185 Otherwise, the 
advocates are doing little more than breed disrespect for laws that are per-
ceived by the recipients as “out of touch” with reality, making the laws colour-
ful but unenforceable.186 At the point where the new concept of IPR is slowly 
filtering into people’s minds, and sufficient individuals such as inventors, au-
thors and other IPR appropriators are tempted in an improved IPR standards, 
the legal transplant may take root during the process of local adaptations and 
become domestically assimilated and gradually indigenised.  

In this context, from an objective perspective, TRIPs may well deserve 
criticism for its potentially asymmetric effects across countries despite the 
praise it has enjoyed as a milestone in world IPR harmonisation.187 As Profes-
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sor Vincent Chiappetta pointed out, the current harmonisation effort is “ill-
conceived and unsupportable.”188 By attracting or forcing countries to adopt 
“universal’ standards,” the achievement of harmonisation could “mark ‘pro-
gress’ along an ill-defined path prematurely taken, or indeed the wrong path 
entirely.”189 Not only is there no international consensus regarding the inherent 
superiority of a market economics approach to IPR, “much work remains to be 
done regarding the related distributional inequities” it generates to ensure de-
veloping countries genuinely benefit from refocusing and implementing the 
core mission of the world trading system.190  For these reasons, the TRIPs 
transplantation process did not generate the consensus in favour of higher IPR 
protection standards that some observers had predicted. Instead, as noted by 
Helfer, it fostered a growing belief, at least in the developing world, that 
“TRIPs was a hijacked provision” that should be resisted rather than em-
braced. 191  

TRIPs Standard: A One-Size-Fits-All Approach? 

As Martin Khor points out, while TRIPs has established a new international 
IPR arena based on the minimum standards in contrast to previous flexibility 
to afford differentiated protection, no distinction has ever been made to ac-
commodate the varied circumstances of the countries, except for the length of 
transition periods. 192 Without a natural consistency between IPR and the level 
of domestic adaptation, enforcement is likely to be sporadic.193 It is only when 
IPR is consistent with social realities that enforcement becomes reliable. Ap-
plying a “one-size-fits-all” approach to counties of widely differing stages of 
development and innovation capacities was not likely to yield the best re-
sult.194 Against this background, critical issues involving creating a new inter-
national standard of IPR protection are being discussed.195 However, before a 
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new international standard is created in the unpredictable future, it is worth-
while to consider the possibility of choice between different options as a tem-
porary arrangement.  

Among developing countries, two groups may be differentiated. The first 
comprises countries that have legislation which conforms to a considerable 
degree with international norms. 196 This may be due to the coercive effect of 
external pressures or the emergence and mobilisation of internal vested inter-
ests. In these countries, the level of substantive adjustment required may not 
be very significant, and may just need updating to reflect new rights such as 
layout designs of integrated circuits 197 or to tighten enforcement of IPR.198 

A second group comprises those countries where the implementation of 
TRIPs falls far short of that required, and whose IPR, if they exist, fail to re-
spond to the interests protected by TRIPs. Here there may be increasing struc-
tural problems preventing implementation that requires to be resolved. The 
IPR conceived for these types of countries fail to respond to the kind of ques-
tions that were raised and dealt with in developed countries way back through 
the centuries of their evolutions.199 Here again how best to proceed may vary 
considerably in accordance with the level of economic and technological de-
velopment of the country concerned. 200  
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2.3 IPR and Development Policy – A Political Analysis 

As many scholars and commentators suggest, the history of IPR is best not left 
to lawyers alone,201  but left for a systematic analysis involving an interdisci-
plinary approach. Up to this point, it is necessary to examine the link between 
IPR protection and development issues in a political perspective. 

2.3.1 Ideology of IPR Protection 

In the context of political economy, the international protection of IPR refers, 
in large part, to the protection between developed and developing countries. 
As analysed previously, developed countries normally bear the brunt of IPR-
related policies, while developing countries are exposed as far more passive, 
vulnerable and sentimental. Indeed, developing nations are sensitive to the 
standard of IPR protection set by TRIPs and the tendency to extend this bilat-
erally. Therefore, these countries maintain that different economic sophistica-
tion calls for different level of IPR protection.202 These countries claim that, 
under the new norms set by TRIPs, something should be done to enable mar-
ginalised developing countries to lessen the heavy social cost imposed by the 
TRIPs standards,203 and increase the gains accruing from higher international 
IPR protection. 

Different commentators present different ideological and epistemological 
stances. David Demiray points out that a key motivation behind the introduc-
tion of TRIPs was a desire of developed states to protect their accrued com-
petitive technological advantage in the face of the threats and opportunities of 
globalisation.204 Harmonised IPR regime serves as a powerful political tool 
enabling trans-national corporations to internationalise the different phases of 
production without jeopardising IPR protection. 205 As noted by Jerome 
Reichman, the actual objective of TRIPs is merely to establish a global regime 
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for proprietary rights regardless of the “anti-competitive effects under this hy-
brid regime of exclusive property rights proliferating in the developed coun-
tries.”206 In this sense, the functional outcome of TRIPs is, to some extent, to 
consolidate the global hegemony of a few developed nations.207 By challeng-
ing the political limits of national sovereignty, TRIPs provisions require that 
member states provide higher protection for IPR thus providing a point of lev-
erage for developed states to enhance standards under bilateral negotiations 
which has been viewed “as a drive to overcome pre-existing territorial limita-
tions on intellectual property rights.” 208 

A case in point is the United States. The percentage value of U.S. intellec-
tual property exports skyrocketed in the second half of the twentieth century, 
and thus the U.S. was increasingly concerned about the erosion of its competi-
tiveness caused by the widespread “piracy” occurring in developing coun-
tries.209 By reducing piracy, the U.S. would “recapture the revenue involved 
diverting it to enhance profit taking.”210 

As Kim Nayer points out, assessment of the impact of the international 
harmonisation of IPR is “a value-laden exercise, partly driven by ideology.” 211 
For the bulk of developing countries, adopting a Western-style regime for IPR 
as an ideal paradigm is not necessarily the most predictable way of bringing 
visible and tangible benefits to developing countries as promised.  

2.3.2 Development-related Aspects for IPR (DRIPs) 

While there have long been controversies in the field of international IPR be-
tween developing and developed countries, it is perhaps true that the emerging 
global IPR system, like the “two-edged sword,” comes with dual effect of 
stimulation and suppression to the society. 212 As suggested in the Report of the 
Commission on Intellectual Property Rights (CIPR, UK),213 the crucial issue 
here is not whether it promotes trade or encourages transfer of technology, as 
we discussed in the previous sections, but how it fosters or hinders developing 
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countries in gaining access to technological and cultural resources that they 
require for their development needs. 214 

IPR rules are fundamentally associated with the attainment of sustainable 
development. They can influence the technology dissemination between the 
developed and developing world, impact the control that communities have 
over their traditional knowledge, and affect the access to medicines.215 The 
TRIPs Agreement is also seen as an attempt to develop a new frontier for pat-
ent protection towards life forms and biological materials that has given rise to 
concerns over the impact of genetically modified organisms on the environ-
ment, basic food and public health, traditional knowledge, and biodiversity 
management. In this connection, IPR internationalisation will inevitably re-
quire domestic adaptation. Thus developing countries may implement the 
TRIPs Agreement in accordance with their own legal system, taking into ac-
count public interests as well as the overall community development. 

While the role of the TRIPs Agreement in the global trading system is con-
troversial, we are by no means pessimists towards the future of the WTO. It is 
our expectation, however, that the WTO is to be refocused on its long-term 
mission to tackle poverty and difference, and sustainable development reflects 
a prominent element of that mission. For example, according to the principles 
of the WTO, the trading system “should be more accommodating for less de-
veloped countries, giving them more time to adjust, greater flexibility, and 
more privileges.”216 

Sustainable Development 

Sustainable development is “a two-word phrase with a thousand meanings.”217 
It focuses on whole systems, long range planning, and front-end solutions, and 
seeks out partnerships between government, business as well as community 
and private sectors. 218 In doing so it encompasses, and opens to debate other 
vital issues such as human development, social justice, and promotion of de-
mocracy. 219  

The principle components of sustainable development emerged at the 1972 
United Nations Conference on the Human Environment in Stockholm, Swe-
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den.220 The central themes of the conference included the interdependence of 
human beings and the natural environment, the interactions between economic 
grown and social, environmental protection development. 221  

The most extensive examination of the relationship between sustainable de-
velopment and IPR has been the Report of CIPR entitled “Integrating Intellec-
tual Property Rights and Development Policy.” 222 The Commission concluded 
that “development objectives needed to be integrated into the making of policy 
on IPR, both nationally and internationally and the report details both how na-
tional IPR regimes could best be designed to benefit developing countries 
within the context of international agreements, including TRIPs and also how 
the international regime itself might be beneficially developed.” 223 In particu-
lar, it suggested broadening the contextual framework within which IPR is 
normally considered so as to include complementary regulation such as con-
trolling anti-competitive practices through competition policy and law. 224  

In light of sustainable development, the implementation of TRIPs without 
adequate flexibility may limit the freedom of the developing members to 
shape their IPR strategies in accordance with their socio-economic conditions 
and ultimately impedes development.225 From this perspective, sustainable de-
velopment and intellectual property are intimately connected, particularly in 
the context of the Doha Development Agenda, 226 which highlights the ex-
pected contribution of trade towards achieving sustainable development. 

Economic, Environmental and Social Development 

Both economic development and economic growth have close linage with sus-
tainable development. Growth refers to getting bigger – a quantitative in-
crease, and development refers to getting better – a qualitative change.227 In an 
effort to facilitate economic development, a community should have to pursue 
growth at some point in the development. However it also has to allocate the 
benefits of growth to the ends of development rather than enriching domestic 
vested interests. In this regard, free trade undermines the grip of local mo-
nopolies operating on government license, but does the TRIPs agreement 
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merely replace internal monopolies with external ones? Economic develop-
ment requires not only an increase in wealth, but increased diversity in its al-
location and attention to the quality of the consequences. 

Need for Basic Food and Public Health 

As noted by some commentators, the universal protection of IPR under the 
TRIPs Agreement “presents a paradox in that it runs against the basic tenets of 
liberalisation and favours monopoly restriction.”228 Within the global IPR re-
gime, abuse of the monopoly power may lead to undesirable or even disas-
trous social consequences if such essential matters as human health or access 
to food were “held hostage.”229 Here the problem is ensuring that the monop-
oly protection afforded by IPR facilitate rather than impede the progressive re-
alisation of the rights to food, health, and access to information that contribute 
to human welfare. There is a growing concern that the strength of industry in-
fluence over developed state policy positions on IPR, undermines the safe-
guarding of other rights, which have less prominence in the domestic politics 
of developed states, but are crucial to the policy priorities of developing states. 

Traditional Knowledge  

Traditional knowledge, also known as indigenous knowledge, generally refers 
to the matured long-standing traditions and practices of regional, indigenous, 
or local communities passed down through generations.230 The fact that the 
current global IPR regime was set by developed countries has also led to gaps 
in the range of rights protected. Some of these omissions, most notably tradi-
tional knowledge, have emerged into the Doha Development Agenda as ex-
amples of abuse. For instance, traditional knowledge as to the medicinal use of 
particular plants is vulnerable to misappropriation by being decontextualised 
and refined into basic fundamental processes, which can then be patented 
notwithstanding generations of indigenous use. 231 This has led to the current 
regime being criticised as it allows “arrogant, cash-rich, resources-poor north-
ern nations to solidify their economic position at the expenses of naïve, cash-
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poor, resource-rich southern states.” 232 Various initiatives have been under-
taken to provide greater protection to traditional knowledge and cultural con-
tinuity, although there remains a tension as to whether traditional knowledge 
should be developed into a protected right itself.233 Some countries require 
patent applications to acknowledging any reliance on traditional knowledge.234 
Alternatively schemes to codify and publish traditional knowledge to ensure 
they are recognised as forming part of the public domain, thereby denying 
novelty to any related application still leaves traditional knowledge open to 
commercial exploitation. Though still controversial, there seems little doubt 
that a sovereign state can “fashion a valuable bargaining chip” by prioritising 
specialised local traditional knowledge about the identity and preservation of 
various plant genetic resources.235 

Biodiversity Management 

“Biodiversity”236 is also an important concern in two respects. First, certain 
developing countries may have comparative advantage in the quality of par-
ticular strains of crops that they need to protect from genetic piracy. 237 Sec-
ond, the marketing of highly effective strains of crops, under strong IPR, can 
lead to intensive agriculture based on monocultures thereby causing a world-
wide decrease in biodiversity, and also a pricing out of low income access to 
traditional crop species. This is of significant importance because biodiversity 
management has traditionally provided the options to maintain habitats and 
sustain ecosystems.  

2.3.3 Diplomacy in the IPR Protection 

Deal from “Overdraw” - Coerced Concessions 

Notwithstanding the numerous international conventions, and related special-
ised organisations to which reference has already been made, the TRIPs 
Agreement is enforceable within the framework of the WTO, “a forum lacking 
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a tradition of work in the field of IPR.” 238 As Carlos Correa has pointed out, 
the “TRIPs Agreement was not merely conceived as a mechanism to combat 
counterfeiting and piracy, an objective that most developing countries would 
have shared,” 239 but “as a balance of different interests representing different 
groups.”240  As commonly argued by developing countries, “the process of 
drafting the TRIPs Agreement can hardly be considered to have been a real 
‘negotiating’ process, as developing countries made considerable concessions 
in agreeing to the higher levels of protection of IPR demanded by industrial-
ised countries,” 241  and “the TRIPs Agreement itself has built-in asymme-
tries.”242 In addition, developing countries were particularly vulnerable having 
starched to the limit of their negotiating capacity. 243 Unsurprisingly, the nego-
tiating position of developing countries was almost always passive and defen-
sive, since these countries lacked not only the necessary access to information 
but also the exports who understood the game of global trade.244  

Offer by “Top-up” – Deserved Compensation 

As has been noted, TRIPs is largely suitable for and beneficial to certain group 
of people as technology exporters, largely ignoring the disadvantages of the 
technology consumers, “and it overlooks many such forms that exist in the 
countries of the South.”245 In other words, TRIPs is unbalanced in its orienta-
tion. Accordingly, there is considerable doubt as to whether developing coun-
ties could overcome the inherent incompatibility of the IPR system with their 
indigenous conditions merely through a process of adaptation or adoption of 
that system.246 Indeed, it is neither reasonable nor sustainable to set forth a 
same standard for two nations at different stages of development. Figuratively, 
they are “boxers” from different “heavyweight division.” This gives credence 
to the view that the interests of developing countries would best be served by 
rejecting the international IPR system as inapplicable until they can pass 
through the necessary stage of industrialisation and scientific and technologi-

                                                           
238 The TRIPs Agreement: A Guide for the South, supra note 196, at 6-7. 
239 Ibid. 
240 Percy F. Makombe, “Are We Embarking on Disastrous TRIPs? A case for TRIPs Re-

view,” SEATINI Bulletins, available at <http://www.seatini.org/bulletins/>. 
241 The TRIPs Agreement: A Guide for the South, supra note 196, at 7. 
242 Ibid, at 10. 
243 Ibid, at 8-9. 
244 Ibid. See, also Carlos M. Correa, Intellectual Property Right, the WTO and Developing 

Countries-The TRIPs Agreement And Policy Options 5 (2000). 
245 Alan Story, “Burn Berne: Why the Leading International Copyright. Convention Must 

be Repealed,” 40 Univ. Houston L. Rev. 793 (2003)(mentioning that Berne Convention 
as a major international copyright treaty is “unbalanced and lopsided in its orienta-
tion”). 

246 Correa, supra note 146, at 5. 



62      2 The Justification for IPR Protection 

cal advance,247 however these developing countries cannot afford to be iso-
lated within the existing global trade system.   

Since the TRIPs Agreement as a “service package” has been accepted by 
the international community, it appears unrealistic to unwind the TRIPs norms 
at present and in the foreseeable future. Any bargaining mode between devel-
oped and developing countries can only be conceived and implemented within 
the existing TRIPs framework. It seems true that to require developing coun-
tries to adopt the higher standard without reasonable concessions, reducing 
tariffs for instance, would be just an official line of developed countries. The 
most practical policy is to provide with more technical support to those devel-
oping states that have made firm commitment to implementation of TRIPs 
minimum standards. Developed countries could in turn “go a long way to-
wards raising enthusiasm for TRIPs if they would actively implement their 
‘best efforts’ commitments to encourage technology transfer to the least de-
veloped countries and to provide technical and financial assistance for devel-
oping countries.”248 As noted by Lai and Qiu, developed nations should com-
pensate developing nations in an appropriate way and on a reasonable scale as 
a price for the promotion and harmonisation of the IPR standard. 249 If the extra 
surplus generated from strengthened IPR protection benefited developed na-
tions solely, developing countries should under no circumstances have imple-
mented and enforced the IPR willingly.250 

In the meantime, developing countries may continue to leverage all possible 
flexibility within present TRIPs structure before the necessary revision of the 
agreement were to be made. Developing countries are advised to “operate at 
the lower limits” of the TRIPs standard. 251 In addition, the fact that the TRIPs 
is subject to periodic review gives developing countries the opportunity to co-
ordinate their negotiation positions, taking into account their own develop-
ment objectives. Making full use of this flexibility to find a dynamic balancing 
of interests will be beneficial not only to developing nations, but also, in the 
long term, to developed nations. 
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Exploring the “Grey Area” – Feasible Solutions 

The TRIPs Agreement is an integral part of the WTO Agreements involving 
inter alia some degree of “grey area” of implementation. Although members 
of the agreement have to implement the requirements of TRIPs in good faith, 
some crucial areas of the TRIPs appear to leave reasonable flexibility for do-
mestic interpretation.252 In addition, some TRIPs provisions serve as an appa-
ratus for determining the scope of content of national legislation.253 While the 
TRIPs Agreement sets forth minimum standards, it provides such flexibility in 
a number of areas and developing countries should be afforded the opportunity 
to “operate at the lower limits.” 254 This may take relieve some of the tension 
between developed and developing world. 

TRANSITION PERIODS 
In light of the budgetary and institutional aspects of standardisation, “least-
developed countries should be afforded latitude in exercising delays in imple-
mentation of TRIPs,” especially in the politically sensitive and technically 
complex areas such as pharmaceutical protection in the developing world. 255 
The feasible option is to tailor the current IPR regime to the characteristics in 
each country. At the moment developing and the less-developed countries 
have each been granted transition periods in which to adapt to and fit in with 
the harmonised standards. A further extension can also be granted by the 
WTO Council for TRIPs.256 

COMPULSORY LICENSING 
Second, developing countries are entitled to grant compulsory licensing (CL) 
to ensure medicines and other essential goods and services are available and 
affordable to the society. CL is a useful and suitable mechanism for develop-
ing countries to take advantages of policy options and to safeguard public in-
terests relating “other use without authorisation of the right holder.”257  
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In Doha Ministerial Conference (DMC), where the Declaration on TRIPs 
and Public Health in Doha (DTPH) was adopted, Ministers reached a consen-
sus that “each WTO Member has the right to grant compulsory licences and 
the freedom to determine the grounds upon which such licences are 
granted.”258 This Article allows members to “decide the grounds, which war-
rant issue of a CL,”259 although WTO members are obliged to keep in line with 
the terms and conditions of Article 31 of TRIPs in formulating these grounds, 
and providing efficient and equitable procedures for granting such licences. 260  

Further to this point, the DTPH clarifies the “national emergency” or “other 
circumstances of extreme urgency” where, under the TRIPs Agreement, limi-
tations can be waved and a CL can be issued to address theses “emergency” or 
“urgency,” such as HIV/AIDS. Fast-track procedures are available for devel-
oping or less-developed states suffering such “emergency” or “urgency.”261 In 
such cases affected states can issue a CL without a licence agreement being 
finalised in the first instance.262 

These clarifications of DTPH provide reasonable flexibility by which gov-
ernments in developing countries can legislate public health measures suffi-
cient to use CL for expanding access to patented medicines at reasonable cost 
either when they are in short supply or only available at an unaffordable price. 
This also allows domestic industry to develop by meeting the demand whilst 
at the same time recognising the proprietary interests of the patent holder. 
However, the wording permitting compulsory licensing is still somewhat dif-
ficult to operate in practice and there are specified conditions to be filled.263  

SPECIAL AND DIFFERENTIAL TREATMENT 
There has been a significant controversy over the role of IPR in modern soci-
ety.264 As stated in the Report of CIPR, the TRIPs provisions “should not be 
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pressed on developing countries without a serious and objective assessment of 
their development impact.” 265 “In the majority of developing countries there is 
considerable dependence on technical assistance, […]. Thus, because the poli-
cymaking process is complex and technical, governments may seek to short 
circuit the process, particularly in the face of international agreed dead-
lines.”266 

One approach to ameliorating the problem is to draw on the entitlement to 
special and differential treatment.267 Developing states accept and implement 
provisions at a time they can afford – ordinarily this means that the developed 
world offers flexibility and subsidise the developing world on a temporary ba-
sis. As has been noted, “[f]lexibility as to when developing countries should 
assume WTO obligations reflects an appreciation of the adjustment costs of 
change as well as administrative and infrastructural capacity needs that might 
be associated with implementation.” 268  

2.4 Conclusion  

Conventional perceptions from economic perspective tend to believe that a 
strengthened IPR regime annexed to the WTO is a propeller of economic 
growth. However, since the establishment of the global trading system, it still 
remains controversial as to whether and how the introduction of the interna-
tional IPR regime and its infrastructure would generate significant economic 
growth as originally expected. Developing countries accepted TRIPs agree-
ment with various policy goals. However, the new regime is asymmetric in the 
sense that it mainly benefits industrialised countries. IPR can either trigger or 
stifle innovation, and can either promote or hinder economic growth, depend-
ing on different national circumstances. Evidence also shows that the full in-

                                                                                                                                     
ingly subjected to GATT principles and rules, is anachronistic and has proven to be de-
lusive and ineffective. The ‘transit period’ and ‘special and differential’ treatment are 
among their target”).  

265  “Integrating Intellectual Property Rights and Development Policy,” supra note 62, at v-
vi.  

266  Ibid, at 154.  
267 The Special and Differential Treatment is designed as a mechanism that enables devel-

oping and less-developed countries to integrate in the global trading system with rea-
sonable flexibility. See “Work on Special and Differential Provisions,” in Development: 
Trade and Development Committee, WTO, available at <www.wto.org/english/tra-
top_e/devel_e/dev_special_differential_ provsions_e.htm>. 

268 See “Special and Differential Treatment in the WTO:  Why, When and How?” Staff 
Working Paper ERSD-2004-03, May, 2004, WTO Economic Research and Statistics 
Division, available at <http://www.wto.org/english/res_e/reser_e/ersd200403_e.doc>, 
at 30. 



66      2 The Justification for IPR Protection 

teraction between stronger IPR protection and higher-level technology transfer 
remains untested.  

From a legal perspective, concern remains about the ‘universal’ standard of 
harmonisation which lacks flexibility for developing countries. In a compara-
tive law context, legal transplants of foreign countries have proved practicable 
over the past decades in some developing countries, but a “fitting-in” process 
is usually essential to ensure effectiveness of a transplanted law in a unique 
socioeconomic environment. While legal transplants are feasible, cultural ad-
aptation is essential. In the arena of world intellectual property, intellectual 
property law has posed as a radically new form of legal transplant in develop-
ing countries since it usually has no counterpart in the indigenous legal tradi-
tions. However, the success of transplanted IPR infrastructure depends largely 
on how indigenous tradition of that imported law is remade in the image of its 
original model. This reception process in launching a brand-new legal system 
is, to a great extend, a process of indigenisation of the foreign law, and this 
process cannot be simplified when a cultural gap is significant. 

In the context of political economy, the TRIPs Agreement represents a suc-
cessful culmination of several attempts by developed states to consolidate 
their monopoly position over the global economy. The role of developing 
states within the TRIPs regime has been vulnerable and the concessions they 
have made should be enumerated in appropriate ways, such as providing fi-
nancial aid and offering technical assistance.  

Based on the theoretical ground, we will uses the prism of EU-China trade 
relations to suggest ways to reconcile the minimum standards imposed by in-
ternational IPR regime and the specific conditions of particular states, and 
provide insight into the unresolved issues. To achieve this goal, we need to as-
sess Chinese response to the TRIPs agreement and the shortcomings of the 
IPR enforcement, which are what will be discussed in the following chapter. 
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