Chapter 2
Some Reflections on the History and
Development of Alternatives to Prison

2.1 Introduction

The interest vested in the examination of the historical development of non-
custodial penalties is fairly limited in contradistinction to that of custodial penalties.
Indeed, far less attention has been given to the gradual transformation that has been
occurring in the modalities of punishment since the mid-nineteenth century. This is
not to underestimate the existence of a body of literature on the history of individual
punishments, most notably on the history of the probation order." It seems fair,
however, to suggest that a comprehensive historical analysis from a comparative
perspective on the theme largely remains an unfulfilled task.

For two reasons such an historical analysis appears to be both feasible and
essential. Firstly, as will be demonstrated below, on the whole the conceptualisation
of alternatives to prison has to a great extent remained akin to its foundational
forms. By virtue of this, a historical examination of the quest for alternatives and
their legislative adoptions would potentially facilitate a greater understanding of the
contemporary location of these sanctions. Secondly and equally importantly, the
transformations which these penalties have undergone, both at philosophical and
practical levels, may well likely indicate possible future directions of non-custodial
sanctions.

This chapter therefore aims to take one modest step towards understanding the
foundations of non-custodial modes of punishment, an arguably unduly neglected
area of comparative penology. Two periods in this context will be under examina-
tion. Of these periods, the first is concerned with the early emergence of the concept
of prison alternatives. Here, particular attention will be paid to the adoption of
conditional suspension of the execution of imprisonment and probation as the most
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innovative and practically sustainable forms of early prison alternatives. The
second period focuses on the rapid proliferation of non-custodial penalties since
the 1970s.

2.2 ‘Reforming’ Prisons and Prisoners: Setting the Scene
for the Concept of Alternatives to Imprisonment

The terms ‘prison alternatives’ and ‘non-custodial penalties’ have long been used
interchangeably to reflect the common characteristic of an array of sanctions that
are executed outside the prison realm. Historically, however, a further qualifica-
tion ought to be made, since any insight into the historical development of such
sanctions as public work, the fine reveals that sanctions of this kind in various
forms existed in earlier periods of the history,? during which prisons were used to
confine debtors and persons awaiting their trial and punishment.” In view of this
fact, here no attempt is being made to cover the distinct origins of sanctions not
containing custody. The chief concern of this section is, rather, to analyse the
emergence of alternatives to imprisonment against the background of the birth of
prison as a penal institution. As detailed below, for the concept of prison alter-
natives to evolve, first of all imprisonment needed to be inaugurated as a major
form of punishment.

It was not until the early seventeenth century that confinement began to function
more than a mere form of detention.* Gradually, by the early nineteenth century in
virtually every European country, imprisonment became the dominant mode of
punishment and in many cases replaced capital and corporal punishments. Several
studies have attempted to explain the nature of this change occurring in the form of
punishment within a broader context, according to which this transformation has
been attributed to the social, economic and political needs of the period.5 It is

2yon Hentig, H. (1955) Die Strafe, vol. 2, Die modernen Erscheinungsformen, Berlin, Springer;
Grebing. G. (1978) Die Geldstrafe in rechtsvergleichender Darstellung, in Jescheck, H.-H. and
Grebing, G. (eds.) Die Geldstrafe im deutschen und ausldndischen Recht, Nomos, Baden Baden,
pp- 1185-1357, Albrecht, H-J. and Schadler, W. (1986) (eds.) Community Service: a New Option
in Punishing Offenders in Europe, Max-Planck-Institut fiir auslandisches und internationales
Strafrecht, Freiburg.

3Peters, E., M. (1995) Prison before the Prison: The Ancient and Medieval Worlds in Morris,
N. and Rothman, D. J. (eds.) The Oxford History of Prison, Oxford University Press, Oxford,
pp. 347.

“Spierenburg, P. (1996) Four Centuries of Prison History: Punishment, Suffering, the Body, and
Power in Finzsch, N. and Jutte, R. (eds.) Institutions of Confinement: Hospitals, Asylums, and
Prisons in Western Europe and North America, 1500-1950, Cambridge University Press,
Washington, D. C., pp. 17-38, pp. 23-24.

SRusche, G. and Kirchheimer, O. (1939) Punishment and Social Structure, Columbia University
Press, New York; Rothman, D. (1971) The Discovery of the Asylum: Social Order and Disorder in
the New Republic, Little Brown, Boston; and (1980) Conscience and Convenience: the Asylum and



2.2 ‘Reforming’ Prisons and Prisoners 15

beyond the scope of this chapter, however, to carry out such a macro analysis. This
study is concerned with the consequences of the ‘Great Confinement’ into prisons
in terms of a very narrowly defined area, its impulse in stimulating almost concur-
rently its alternatives.

In order to do so, first of all it must be noted that the need for incarceration of
greater number of offenders led to a rapid proliferation of prisons across the
Continent. In studying the newly emergent prisons in Europe, O’Brien highlights
that these prisons displayed a remarkable similarity in relation to their prison
regimes, construction, internal regimes, architecture, work systems and inmate
cultures.® It may be by virtue of these similarities that reform initiatives came
into existence simultaneously in various countries. However, reforming prisons was
not as straightforward a task as it might once have been considered. As soon as the
reform ideas entered into the field of application, they found themselves in conflict
with the reality of the prisons of the period.

The reformers of this period envisaged a prison system that would be capable of
regenerating the morality of prisoners and reintegrating the convict into the com-
munity as a useful, productive and law-abiding citizen.” Since the causes of crime
were seen as ‘oblivion of religious and moral principles, ignorance of duty, idleness
and habits of drinking’,® it was believed that through discipline, education and
classification according to a ‘moral diagnosis’,” prison would enable inmates to
resist criminal inclinations within and outside of prison. Such a system, in their
view, was to enable the convict to acquire industrial, scholastic, moral and religious
education, whereby particular importance was attached to moral instruction.'®
In accordance with this view, many of the reformers were in principle against
the idea of a harsh, cruel and vindictive prison regime and of the opinion that
corporal punishment-based prison discipline did not, in the long term, contribute to
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the ‘moral amendment’ of the convicts.!' Intriguingly, however, the translation of
the idealised form of prison into practice, even in its very inception, appeared to be
hard to achieve. In this sense, the very drive for the ‘moral correction’ of prisoners
through a prison stay and through discipline soon led to a certain disillusionment as
to the ability of the prison to fulfil such expectations. It began to be acknowledged
that prison created the danger of further moral contamination and deviant careers.'”
Hence, the reformers of this period, while thinking about the ways in which prisons
could become well-regulated, disciplined, humane and adequately sanitary, mean-
while questioned at the very outset their presumed reformatory function. One of the
greatest hindrances in realising the latter function of prisons was, for many, the
growing presence of habitual offenders in the establishments.

Indeed, at this period recidivism aroused great concern. Scholars and criminal
justice practitioners demanded draconian penalties, a more rigorous imprisonment
and the imposition of greater deprivations upon recidivists.'” It was recorded that at
this time recidivists or habitual criminals made up more than 50% of the prison
population in Europe.'* Offenders of this kind were seen as being “in a state of
absolute antagonism to society”,"” affording no hopes of the improvement of their
morals. In accordance with this point of view, it was thought that confining first
offenders together with habitual and repeated offenders would constitute a serious
obstacle to the rehabilitation of the former. One way of preventing this contagious
effect of the prison might be the separation of the former from the latter kind of
offenders. However, the classification on this basis was deemed insufficient for the
purpose of the avoidance of contamination among prisoners. Neither was it seen in
practice as fully achievable, since in many prisons the crowded state of the prison,
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and the regular changes of its inmates, made it difficult to introduce classification.'®
In this respect, the English historian Wiener’s observation in the context of Britain
that in this period “recidivism came increasingly to be interpreted as an evidence for
the prison’s ability either to deter or moralise criminals” may be generalised as
being applicable across Europe.'” This view was most evident within international
discussion platforms such as International Penitentiary Congresses.'®

Consequently, the debates on prison discipline, classification of offenders and
creating a humane atmosphere in prisons turned out to provide the arguments for
the necessity of keeping particular categories of offenders, first and petty offen-
ders, out of prison. For the latter group of offenders, it came to be recognised that
institutional confinement, due to its counter-productive effects, ought not to be a
sanction of first resort. In a wider context, the state of prisons, particularly in
terms of the inflated prison populations, posed a serious challenge to the opera-
tion and maintenance of prisons. Conditional release was one of the ways for
diminishing such perceived effects of prisons while reducing the prison popula-
tion. Nevertheless, by definition it only had a limited impact. Going one step
further, the reformers of this age began to seek for alternative sentences which
could replace custodial sentences in certain cases. However, without an accom-
panying shift in the perceptions of crime and punishment, such a change would
certainly have been unthinkable.

2.3 The Intellectual Background of Alternatives
to Imprisonment

The classical school regarded imprisonment as the most adequate method of
punishment. Imprisonment was not merely a humane alternative to various forms
of capital and corporal punishments, but also and more importantly a method of
incapacitating offenders, while exerting more powerful and lasting deterrent effect
on them.'? This view is clearly reflected by Beccaria when he, having compared the
death penalty with imprisonment, concluded that “it is not the terrible but fleeting
sight of a felon’s death which is the most powerful brake on crime, but the long-
drawn-out example of a man deprived of his freedom”.?” In this sense, it may be
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plausibly argued that the institution of prison found its theoretical base and justi-
fications in the writings of this school. It is therefore no coincidence that the
alternatives to prison emanated from a lively scholarly debate severely questioning
the assumptions of the classical school.

In this context, the notion of free will constituted a major point of conflict in
newly emerging ideas about criminality. As opposed to what classical jurisprudence
postulated; that criminal behaviour was a product of exercising free will and based
on a pleasure-pain calculation, it was increasingly appreciated that there may be
factors beyond the control of individual actors which may, to a lesser or greater
degree, determine his/her choices and behaviours.?! Once the idea of crime as
rational choice began to be questioned, attention was paid to understanding the
causes of criminal behaviour. The shift from studying crime to studying the causes of
crime was then manifested by the statement that crime was conceived not merely as a
judicial concept — as an abstract entity — but at the same time as a social and
anthropological phenomenon.?” It goes without saying that the advances made in
the natural and social sciences functioned as an important catalyst for such a shift.
And furthermore, the progress in the disciplines of medicine, psychiatry, psychology
and sociology did not merely lend their concepts and methodologies to the efforts of
understanding the deviant behaviour, but they also evoked a hope for the treatment
and cures of deviance and criminality. It was thought that only after the causes of
criminal behaviour were diagnosed, could efficient remedies be employed against
them.” Different theories were put forward to explain the causes of crime.

Among these, the most provoking was perhaps the contribution of the Italian
positivist school, established by Cesare Lombroso. Inspired by the evolutionary
studies, Lombroso argued that the criminal is a distinct type from birth, a biological
‘throwback’, a result of atavism (explained as the reappearance of characteristics
that were seen only in the distant ascendants).** The criminal, he argued, “must be a
survivor of the primitive man and the carnivorous animal”.”> Certain physical
features such as asymmetries in the face, deviation in head size were seen by the
scholar as an atavistic ‘stigmata’. In his subsequent studies Lombroso modified his
argument by paying increasingly more attention to environmental factors such as
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climate, poverty, immigration and urbanisation.”® With this alteration he distin-
guished three other criminal types alongside that of inborn or atavistic criminals:
insane criminals, occasional criminals and criminals of passion. Lombroso’s theory
was further advanced through greater recognition of sociological factors in the
causation of the crime by his disciples Ferri and Garofalo. Since the positivist
school regarded criminality as a naturally occurring phenomenon and accordingly
criminals as a special class of human, according to them, the concept of free will
was nothing more than a “subjective illusion”.?” By focussing on criminals rather
than crime as an abstract concept, the school declared one of its primary aims as
preventing criminality, which meant that a scientific examination of criminality was
deemed essential.

The groundbreaking ideas and influence of the Italian positivist school were met
with a vigorous response across the Continent. Intriguingly, the response to the
positivist school reflected a substantial agreement on their standpoints® and subse-
quently institutionalised under the roof of ‘Internationale Kriminalistiche Vereini-
gung’ in 1888. The leading figures of Internationale Kriminalistiche Vereinigung
were von Liszt, Prins and van Hamel. Here a brief reference should particularly be
made to the thoughts of von Liszt, who was one of the most prominent legal
theoreticians of the Foundation, and who was therefore described as the soul of
this influential organisation.*’

Von Liszt, while acknowledging the significance of the positivist school in terms
of widening the horizon of criminal law and introducing scientific methods to this
discipline, firmly rejected the Lombrosian concept of inborn criminality or atavistic
criminality. Instead, he considered criminal behaviour as a product of both individual
dispositions of the offender (e.g. mental and physical deficiencies), which might be
inherited or subsequently developed, and the social milieu and upbringing of
the individual.*® For him, social and biological factors ought not to be seen as
contradictory in terms of determining criminality, since these factors in fact mutually
complement one another.>! In his view, however, social factors have a more decisive

2SLombroso, C. (1902) Die Ursachen und Bekimpfung des Verbrechens, Hugo Bermiihler Verlag,
Berlin.
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role in determining the criminal career.’” Critically, von Liszt distinguished three
types of criminals: occasional criminals, persistent but corrigible criminals and
incorrigible habitual criminals.

As this brief outline suggests, the ways in which criminals were classified
presupposed the distinction between habitual and occasional offenders.” Such a
differentiation of criminals constituted the foundation for the recognition that the
punishment should fit the criminal and not the crime. In this regard the Italian
positivist school rejected the use of the concept of punishment. On their account,
since the offences of criminals are determined by factors external to their will, they
cannot be held responsible for their criminal behaviour and thus they must be
treated rather than punished. In this sense, it was contended that punishments
“have the same relation to crime that medicine has to disease”.** In a related but
a distinct and legalistic vein, von Liszt developed the conception of purpose-
oriented punishment, Zweckstrafe. Punishment, he argued, should no longer satisfy
the collective vengeance of the public; it should not in this sense be conceived as an
end itself. Rather, punishment should be adapted to bring about a certain result in a
given case. This, according to him, could only be done by taking the nature and
individual circumstances of the offender into account.”> For the occasional
offender, von Liszt argued that punishment ought to have a deterrent impact and
in this sense it should function as a warning.”® With regard to persistent but
corrigible criminals, punishment should serve the re-socialisation of the offender.
In this case, von Liszt proposed the use of indeterminate sentences indicating the
minimum and maximum limit of the imprisonment term (which according to him
should range from 1 to 5 years) without pronouncing the duration of imprisonment
definitely. The duration of the sentence would then be meted out separately by the
sentencing court according to the offender’s rehabilitation. Finally, when it is
ascertained that the criminal is incorrigible, the punishment (a life sentence) should
be a measure taken for the sake of incapacitation, or in other words, a measure for
the protection of society from the criminal, while preventing him/her from commit-
ting future crimes.

Overall, it seems plausible to suggest that despite the theoretical diversity among
the positivist and modern schools, the agreement on differentiation of criminals and
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their punishment at a practical level by implication induced a firm fight against
recidivism.?” In the face of the reality of prisons, as argued above, this consensus
also implied the need for cutting down the ‘clientele’ of prison whose offending
behaviour is rather occasional. Those offenders who were deemed to be amenable
to correction were to be ‘saved’.>® The ‘salvation’ of these criminals, it was
believed, required the establishment of alternative measures in order to remove
them from prison. Such views furthermore gained a major boost through the meet-
ings of the International Penitentiary Congresses and the Internationale Krimina-
listische Vereinigung. This climate of opinion was categorically in favour of the
legislative introduction of non-custodial alternatives, as will be discussed below.

2.4 The Legislative Developments: The Birth
of Alternative Punishments

The end of the nineteenth century marks a milestone in the codified and non-
codified penal laws of western countries, as alternatives to imprisonment were
enacted for the first time in this period. Prior to a closer investigation into this
development, it must be remembered that the adoption of these alternatives did not
occur without disapproval,* since the new forms of punishment such as conditional
suspension of punishment per se constituted a marked departure from the estab-
lished principles of penal law. At this point, however, a distinction must be made,
since the experiences of countries with civil and those with common law systems
displayed significant differences.

Central to discussions in the civil law systems was the changing role of the
judge, or in other words the extension of his discretionary power.*” In the civil law

E.g. the title of Berenger’s Bill was “Bill on the progressive augmentation of sentences in cases
of recidivism and on their mitigation for first offences”, Ancel, M. (1971) Suspended Sentence,
Heinemann, London (1971) p. 11.

31 ombroso (1895), op. cit., pp. 33-49, reprinted in Horton and Rich, op. cit. p. 79 Lombroso
argued that “all efforts should be concentrated upon occasional criminals. They are the only ones
for whom much can be done”.

3Kirchenheim (1890) Bedingte Bestrafung, Gerichtssaal, vol. 43, pp. 51-70, Appelius, H. (1891)
Die Bedingte Verurteilung und die anderen Ersatzmittel fiir Kurzzeitige Freiheitsstrafen: eine
Kritik der neusten Reformbestrebungen auf dem Gebiet des Strafrechts, 4th edition, KeBler,
Cassel, Wach, A. (1899) Die bedingte Verurteilung, Deutsche Juristen-Zeitung, vol. 4, no 6, pp.
117-120. See also, Griinhut (1948) op. cit., pp. 104, Ancel (1971), op. cit., p. 12, Ruggles-Brise, E.
(1911) An English View of the American Penal System, Journal of Criminal Law and Crimino-
logy, vol. 2, no. 3, pp. 356-369. He noted that ““at the present time complaints (in France, Belgium
and Italy) are loud that ‘sursis de I’exceution de la peine’ means only immunity for the malefactor,
and that the arm of law is being weakened by its operation”. p. 364

“OFor example, the Paris Congress 1895, Ruggles-Brise, E. (1925) Prison Reform at Home and
Abroad: A Short History of the International Movement since the London Congress 1872,
Macmillan, London, pp. 59-64.
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tradition, influenced by the classical school, which viewed an unguided discretion
of the judge as ‘always contrary to public safety’,*! the latter concept was then in
general interpreted as causing inevitable arbitrariness, favouritism, and accordingly
breach of equality before the law.*” In accordance with this philosophy, the
function of the judge was that of an “automatic dispenser”,* limited to pronouncing
the sentence laid down objectively by the law. As such the judge had no right to
decide whether or not the sentence which s/he pronounced should be executed.**
This was seen as an essential prerequisite of justice. Hence, extending the discretion
of the judge at the sentencing stage would, according to some accounts, cause
unwarranted privilege of grace and mercy, while lessening the deterrent effect of
punishment.*’

Of equal significance was another controversy related to the notion of propor-
tionality. The classical theory of penal justice comprised of a strict equivalence
between crime and punishment, and demanded for what Beccaria called a ‘mathe-
matical exactness’*® in fixing corresponding scale of punishment. Thus, if two
individuals incur different punishments for the same offence “it would seem as
though equity had been disregarded, and that caprice had replaced justice”.*’
However a growing body of opinion increasingly questioned the idea of ‘equal
punishments for equal crimes’. Many believed that not only the gravity of the
offence, but also the personality and the unique circumstances of the offender must
also be taken into account in determining the punishment.*®

Clearly, such tensions between the established principles and the proposed
methods determined the way in which early prison alternatives were introduced
into legislation. Thus, on the Continent the reform initiatives, as Ancel observed,
gained recognition only insofar as they were presented as “a limited exception to
the traditional rules of penal law”.*’ That limited exception was deemed to be
justifiable by many continental scholars only in respect of those petty and first
offenders who incurred a sentence of short-term imprisonment.so The underlying
belief of the legislative enactments was that short-term imprisonment was ineffec-
tive and had a detrimental impact upon the individual. Most vocal in ‘the crusade

“'Beccaria, Of Detention Awaiting Trial, p. 73.

“>Kirchenheim (1890), op. cit., p. 53.

3 Ancel (1971), op. cit., p. 5.

#Kirchenheim (1890), op. cit., for a discussion, see Saleilles op. cit., pp. 57-61.

*3GroB, A. (1907) Fiir den Bedingten Straferlass: Rechtsvergleichend-Kritische Untersuchung,
A. Hodler, Wien, op. cit., p. 56, Kirchenheim, op. cit., p. 60.

46Beccaria, the Proportion between Crimes and Punishments, op. cit., p. 19.

“TSaleilles, op. cit., p. 13.

“BIbid., pp- 57-61 and 187-188, Garland, D. (1985) Punishment and Welfare: A History of Penal
Strategies, Aldershot, Gower, pp. 86-87.

* Ancel (1971), op. cit., p. 22.

3%For example, see Mitteilungen der Internationalen Kriminalistischen Vereinigung (1889) vol.1,
p- 2, von Liszt, op. cit., Die Reform der Freiheitsstrafe, p. 513.
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against short-term imprisonment’>' is von Liszt with the statement that a short
prison sentence is ‘“worthless, indeed harmful. It does not deter, it does not improve,
it contaminates™.”?

On the other hand, the existing non-custodial sanctions appear to have failed to
achieve the desired impact in law in action.’” The fine, as the major non-custodial
sentence, was often, in the face of the inability of the offenders to pay, far from
being an alternative to short-term imprisonment. Although there were enthusiastic
arguments for imposing a fine after a thorough assessment of the defendant’s
income and resources,” in the absence of such measures in sentencing, default
detention was often unavoidable, as will be touched upon later in Chaps. 3 and 4. In
this respect, it may be argued that the attempts to reduce the use of default detention
also gave the stimulus to alternative modes of punishment.

Other existing non-custodial penalties such as forced work, judicial reprimand
and home detention were rarely applied in practice.”® A special mention here ought
to be made to work as a sanction. The origin of using work as a sanction, as
academic studies suggest, goes back far beyond this period, in particular with
regard to Germany. However, as an alternative to prison, it was not until this period
that the question was raised as to the feasibility and desirability of forced labour or
labour sentences as a replacement for short-term imprisonment.”® In many respects,
forced labour was deemed unsuitable to substitute short-term imprisonment, and
was even found ‘chimerical’®’ in its application. First of all, it was theoretically
dismissed by the suggestion that this sanction relates essentially to the assets of an
individual, which does not contain any limitation of personal freedom. Secondly,
the applicability of this sanction in practice was deemed to be limited to only a
small number of offender categories. Thirdly, it was believed that the enforcement
of it in terms of inspection, control and so on would entail drastic costs. Fourthly,
the stigmatising effect of work as a penal sanction was seen potentially as an
undesirable consequence of the execution of this type of punishment. Lastly, the
danger that the ‘moral infection’ that the gathering of convicts would cause was
regarded as a possible counter-productive effect of forced labour, which was
deemed practically no less harmful than in the case of short-term imprisonment.

Slyon Liszt, op. cit., vol. 1, Kriminalpolitische Aufgaben, p. 347.
3Ibid., p. 382.
SIbid.

4yon Liszt ,Welche MaBregeln konnen dem Gesetzgeber zur Einschrinkung der kurzzeitigen

Freiheitsstrafe empfohlen werden?, in Mitteilungen der Internationalen Kriminalistischen Verei-
nigung (1889), p. 45, Mitteilungen der Internationalen Kriminalistischen Vereinigung (1892), vol.
3, pp. 143-157.

33See, e.g., von Liszt, op. cit., vol. 1, Kriminalpolitische Aufgaben, pp. 347-382.

56yon Liszt in Mitteilungen der Internationalen Kriminalistischen Vereinigung, vol. 1, p. 46,
Kitzinger, op. cit., p. 144, Zircher, Ist Zwangsarbeit ohne Einsperrung geeignet, fiir gewisse
Falle an die Stelle der kurzzeitigen Freiheitsstrafe zu treten?’ in Mitteilungen der Internationalen
Kriminalistischen Vereinigung, (1891), vol. 2, pp. 76-82, pp. 76-77.

57Baron Mackay (Holland) in the London Congress in Ruggles-Brise, E. (1925), op. cit., p. 28.
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Turning back to the above-mentioned legislative development, the overwhelm-
ing use of short-term imprisonment proved beyond any doubt that forced labour,
reprimand and other alternative sentences were of little significance in practice.’®
It was not until the introduction of the conditional sentence (condamnation
conditionelle) or the conditional suspension of the execution of the sentence that
a practically sustainable alternative was created to substitute for short-term impris-
onment.”” In effect this made the establishment of this institution one of the most
significant developments in the realm of penology.

France was the first country where the suspended sentence was brought before
parliament by an official draft in 1884.°° The draft emphasised the importance of
avoiding the effects of short-term imprisonment on an offender “who has not been
previously prosecuted and whose moral character, despite his offence, has remained
sufficiently intact for society to have nothing to fear from his liberty”.®! However, it
was not until 1891 that the draft was enacted. According to this law, the conditional
suspension of the execution of both fines and imprisonment was possible and could
be granted to those offenders who were not previously sentenced to imprisonment
or a more severe penalty. The duration of the period of suspension was 5 years. The
suspension was to be revoked, if the offender, during the term of suspension, was to
be sentenced to imprisonment, otherwise no conviction was deemed to have taken
place.

In the meantime, as early as 1888, Belgium had adopted a law,°” the origin of
which could be traced back to the French draft.*®> The Belgian law determined the
ambit of application of the conditional sentence more restrictively than the French
law of 1891. As opposed to the French draft in its original form, the suspension
could be made only with regard to prison sentences not exceeding 6 months and
only granted to offenders who had not incurred a sentence for felonies (crimes) or
misdemeanours (delits). Further, the Belgian law empowered the judge to deter-
mine the duration of the period of suspension within a maximum limit of 5 years.

As this brief description of the French and Belgian laws shows, the Belgian law
did not differ from the French law much. Due to the similarities between the law of
the aforementioned countries in terms of purpose and principles, the respective
legislation of these countries was later seen as constituting a pattern in the creation

See e.g., Ziircher, op. cit., pp. 76-82.

3Conditional sentence is defined as “a penalty which consists of the threat of execution. Condi-
tional sentence is a true sentence comprising a penalty whose execution is suspended and an
admonition which is a moral punishment”. Ancel (1971), op. cit., p. 16.

%OGruber, L. (1903) Die bedingte Verurteilung in Frankreich, Gerichtssaal, vol. 62, pp. 292-306.
S1Cited in Ancel (1971), op. cit. p. 18.

52See Belgisches Gesetz vom 31 Mai 1888 iiber bedingte Entlassung und bedingte Strafurteile,
Gerichtsaal, vol. 41, pp. 246-250.

53 Ancel (1971), op. cit., p. 15.
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of the suspended sentence.®® In the years immediately following the introduction of
the French and Belgian laws, as an alternative to imprisonment the suspended
sentence began to be presented in international meetings, most notably at the
third International Penitentiary Congress in 1885 in Rome and the fourth Congress
in St. Petersburg in 1890.°° The dissemination and exchange of the ideas soon
inspired the adoption of the suspended sentence or the conditional execution of
punishment with local modifications in Europe with the following chronology:
Luxemburg (1892), Portugal (1893), Norway (1894), Italy (1904), Bulgaria
(1904), Denmark (1905), Sweden (1906), Spain (1908), Hungary (1908), Greece
(1911), the Netherlands (1915) and Finland (1918).66

Germany, despite its influential proposition of the conditional suspension of
imprisonment was initially an exception to this tendency.®’ In German states, by
this time a distinctive method, the so-called conditional pardon, as will be further
elucidated in Chap. 4, functioned as a prison surrogate. Saxony was the first
German state where a law concerning conditional pardon ‘bedingte Begnadigung’
was enacted. Subsequently, this law constituted an example for the other states. The
principle purpose of this measure was based on the need of diverting juvenile and
petty offenders from the prison. Hence in the final analysis it theoretically differed
little from related measures in other countries, considering the fact that it also
envisaged a suspension of a prison sentence or under certain circumstances also the
suspension of the prosecution. Practically, however, the German conditional pardon
was an administrative measure. Its application was at the discretion of the public
prosecutor and only after (her)/his inquiry into the circumstances of the offender as
to the suitability of an application of the conditional pardon could s/he refer the case
to the Ministry of Justice. The ultimate decision was entrusted to the Minister of
Justice. In practice, the new measure was mainly applicable to young offenders
whose prison sentences were not longer than 6 months.®

Concomitant with the legislative developments occurring on the Continent, in
the common law countries too, statutory enactments were made to provide a
legislative basis for the previous ad hoc practice of releasing of offenders on the
condition of good behaviour. In fact, as distinct from civil law countries, with
regard to a small number of offenders prison had long not been the sole device,

%4United Nations (1951) op. cit., p. 66.

SFrede, L. (1932) Die Beschliisse der Internationalen Gefingnis-Kongresse 1872—1930,
Frommann, Jena, Teeters, N., K. (1949) Deliberations of the International Penal and Penitentiary
Congresses: Questions and Answers, 1872—1935, Temple University Book Store, Philadelphia,
Schmidt, E. (1935) ‘Zum internationalen Kongref fiir Strafrecht und Gefangniswesen: Die
internationalen Gefangniskongresse: Ein Riickblick auf ihre Arbeit, Zeitschrift fiir die gesamte
Strafrechtswissenschaft, vol. 55, pp. 177-200, Henze, M. (2007) Die internationalen Gefagnis-
kongresse 1872—-1935 in Keser-Biermann and Overath, op. cit.

STrought, T. W. (1927) Probation in Europe, Basil Blackwell, Oxford.

$7yon Liszt, op. cit., vol. 1, Kriminalpolitische Aufgaben, p. 412 and Die Reform der Freiheits-
strafe, p. 524.

%8GroB, op. cit., p. 57.
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since over time common law accommodated a number of measures enabling the
courts to suspend sentences conditionally. There is no space here for a detailed
analysis of these institutions, but very briefly the primary institutions that are
frequently cited as the forerunners of probation are the ‘judicial reprieve’, ‘the
recognizance or binding over on good behaviour’ and ‘the benefit of clergy’. Of
these measures, the benefit of clergy enabled clergy to claim exemption from or
mitigation of punishment in the secular (as opposed to ecclesiastical) courts, while
the judicial reprieve suspended the imposition of the sentence in order to allow the
defendant to apply to the Crown for a pardon. Finally and perhaps more impor-
tantly, recognizance for keeping the peace and good behaviour at the very outset
functioned as a release from custody without bail while awaiting the trial. Here the
offender promised to pay a bond or bail, with or without guarantee, and was
returned to the court if s/he violated any of the specified conditions. At the
beginning of the nineteenth century, the measure of recognizance on the subject
of good behaviour was applied increasingly. In some localities of the common law
jurisdictions, such as Birmingham and Boston, in addition to suspension of sen-
tence, some form of supervision and guidance was also provided for. Such a
practice of a combination of the conditional suspension of sentence and the
supervision certainly pointed to the birth of a distinct method of dealing with
offenders, which was subsequently referred to as ‘probation’, the “more adventu-
rous and adaptable sister”®® of the continental suspended sentence.

As a “simultaneous social invention occurring in England and the United
States”,m the institution of probation revealed a number of commonalities. In
both countries, a selection of appropriate cases was initially made, whereby parti-
cular categories of offenders were deemed more suitable for such supervision
and/or treatment e.g. juveniles, inebriated offenders. The intellectual background
of the probation order and its distinct origin in comparison to the continental
‘conditional sentence’ will be analysed in Chap. 3 in detail, a brief overview on
the emergence of probation at this point is still however deemed necessary. Certain
courts in these two common law jurisdictions assumed the power of suspending
sentences in combination with the placement of the defendant under the supervision
of a guardian. In the course of the supervision, conducted on an informal basis,
periodical inquiries were to be made into the conduct of the offenders, and if the
offender failed to comply with the obligations prescribed, the decision suspending
the sentence might be revoked. Alongside these legal similarities, it can be main-
tained that a clear religious zeal, what has been metaphorically expressed as ‘saving
the souls’,”" was an underlying motivation in both countries.

%°Radzinowicz in Ancel (1971), op. cit., p. vii.
"OTimasheff, op. cit., p- 1.

""Whitehead, P. (1990) Community Supervision for Offenders, Gower Publishing, Aldershot, see
Chapter 1: From Saving Souls to the Decline of Rehabilitation, pp. 1-18.



2.4 The Legislative Developments: The Birth of Alternative Punishments 27

In the United States’” the probation practice of the courts gained a legal basis as
early as in 1878, when the state of Massachusetts passed a law empowering the
mayor of Boston to appoint a paid probation officer with jurisdiction in Boston’s
criminal courts. Despite the fact that this law regulated only the selection of
probation officers, it had marked policy implications, leading to a widespread
adoption of probation laws in the United States. In England, the legislative deve-
lopment took place relatively slower. The first step was taken with the passing of
the Summary Jurisdiction Act. The Act stipulated that the court could conditionally
discharge an offender as long as the offender was of good behaviour and ‘agreed’ to
appear for sentencing if required. The 1887 Probation of First Offenders Act later
gave a greater statutory recognition of the institution of probation by extending the
application of the measure to a certain number of offences other than summary
offences. Accordingly, this Act, after considering the special circumstances of the
offender and offence, allowed the court to release the offender on probation of good
conduct, provided that s/he was previously not convicted of an offence punishable
with 2 years imprisonment. However, it was not until the enactment of the 1907
Probation of Offenders Act that probation became an established practice of the
English courts. With this Act the previously informal practice of the guardianship
of a member of community was refined and defined as personal supervision and
individual guidance, whereby the role of the probation officer was delineated as
‘advising, assisting and befriending the offender while monitoring, instructing and
reporting’. Thus, as opposed to civil law countries, the probation order was not
formed solely as a device of the suspension of the execution of sentence, but more
importantly as a special method of punishment offering a rehabilitative treatment to
the offenders.

With its very innovative nature, the probation order in due course gave rise to
similar institutions of mixed nature on the Continent such as the French institution
of liberté surveillée in the continental European countries.”® In this respect Max
Grunhut may be agreed with in retrospect, when he regarded the rise of probation
as “the most remarkable feature of the recent history of criminal law”.”* However,
it would be misleading to see the subsequent developments tracing the Anglo—
American institution of probation in the continental European countries as a
‘smooth’ process of ‘reception’.

Many continental legal scholars from the inception of the probation order were
of the opinion that the latter conflicts with the ideas on which the continental law

720n the early legislative developments in the United States, see Parsons, H., C. (1918) Probation
and Suspended Sentence, Journal of American Institute of Criminal Law and Criminology, vol. 8,
no. 5, pp. 694-708.

73United Nations (1951), op. cit., pp. 66—67; Duinkel, F.”(1983) Strafaussetzung zur Bewahrung
und Bewahrungshilfe in Internationalen Vergleich: Ein Uberblick in Diinkel, F. and Spiess, G.,
Alternativen zur Freiheitsstrafe, Max-Planck-Institut fiir internationales und auslandisches Stra-
frecht, Freiburg, p. 400, Harris, op. cit, pp. 63—66.

74Griinhut (1948) op. cit., p. 297.
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systems are based, as will be further elaborated in the discussion in the chapter
concerned with Germany.”> As touched upon above, with the introduction of the
suspension of sentences the judge was empowered to grant a suspension, when
particular criteria specified by law were met. For many, this constituted the maxi-
mum limit of the discretionary power that a judge might have. It would then
therefore be inconceivable to enable the judge or any other person to give instruc-
tions or orders to the defendant whose sentence was suspended as in common law
jurisdictions. Nor would it be acceptable for any kind of non-compliance to such
instructions or obligations to automatically lead to a revocation of the suspended
sentence.”® On the Continent, suspended sentences or conditional sentences
formed, in their inception, a particular form of ‘leniency’, as the related document
of the United Nations indicated.”” At the heart of the recognition of this method of
dealing with certain offenders was the view that these offenders are capable of
rehabilitating themselves.”® In this sense, a conditional sentence was to function as
a warning against future offending behaviour rather than a measure of rehabilitation
on its own.

This perception, however, underwent a dramatic change in course of the spread-
ing of juvenile courts and welfare laws, for at that time it came to be recognised that
the offending behaviour of juveniles indicated a need for educational measures.”® In
accordance with this view, with regard to juvenile justice, the individualised
dispositions comprising a supervision element began to find a place in the legisla-
tion of numerous European countries.*® The field of juvenile justice in this sense
functioned as an experiment for adult supervision.

TFor a summary of the discussions and the proposals at the time, see, Ancel, M. (1954) Probation
in Relation to European Penal Systems and Modes of Criminal Procedure, pp. 33-48 and
Nuvolone, P. (1954) Probation and Related Measures in European Legal Systems: A Comparative
Survey, pp. 15-32, in United Nations, European Seminar on Probation, 20-30 October 1952,
United Nations Publications, London.

"6Ancel (1954), op. cit., p. 36.

"TUnited Nations/Department of Social Affairs, (1954) Practical Results and Financial Aspects of
Adult Probation in Selected Countries, United Nations Publications, New York, p. 79.

"8The Belgian Minister Le Jeune in the course of the discussions taking place during the adoption
of the conditional suspension of the execution of a sentence indicated that “those for the benefit of
whom the conditional sentence has been created, have no need of the assistance of protective
supervision. They will reform by themselves”. (Emphasis added.) Cited in United Nations (1951),
op. cit., p. 64.

7Griinhut (1948) op. cit., p. 301, United Nations (1951), op. cit., p. 70, Harris, op. cit., p. 55.
80Trought, op. cit., pp. 185-186. See on the changing perceptions in this context in France, e.g.
Germain, C. (1954) Post-war Prison Reform in France, Annals of the American Academy of
Political and Social Science, vol. 293, pp. 139-151, pp. 150-151. Germanin noted that “during
very recent years it has become clear that it would be useful to have a special type of suspension, to
which there would be attached both a control over conduct and aid by guidance for certain
individuals who, not being subject to a mandatory punishment, need both control and help during
a probationary period if they are to be saved from recidivism”.
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In a further step, a number of European countries recognised probationary
supervision in relation to adult justice. It was increasingly acknowledged that this
measure would be instrumental to the rehabilitation of offenders.®' On the other
hand, in the hope of reducing the reliance on custodial sentences in England, the
suspended sentence was statutorily introduced as an independent measure. Faced
with similar problems in dealing with offenders, the convergence between common
and civil law jurisdictions (and the Nordic jurisdictions), in terms of creating
alternative modes of punishment to imprisonment, was further intensified, as will
be discussed below.

2.5 The Proliferation of Prison Alternatives: 2nd Period

A comparative penological survey of the post-war western countries reveals that
since the emergence of the concept of non-custodial penalties, there appears to
have been a slow expansion in the number and variety of non-custodial penalties
until the 1970s. During the course of the 1970s, a wide variety of alternative
penalties and measures began to be introduced. These new sanctions and mea-
sures include the conditional dismissal of cases at the prosecution stage; sanctions
of restricting and withdrawing rights, compensation and notably public work at
the sentencing stage, and intermittent custody and house arrest at the execution
stage.82 Thus, here too, one could talk of an emergence of new patterns, a new
trend that is perceptible in the introduction of new measures among western
countries. Clearly, each country reacted in this context in proportion to its needs
and available resources. It would be an interesting task to highlight these diffe-
rences with reference to the economic, social, cultural and legal characteristics of
European countries, and perhaps this remains a challenging assignment for the
researchers. The scope of this study at this point is less ambitiously defined; this
section is concerned with the causes of a common pattern that occurred for a
second time in western countries.

At the risk of oversimplification, the causes of this trend can be seen as the
growth of prison population and related fiscal problems, the loss of the belief in the
rehabilitation paradigm and the discovery or perhaps rediscovery of the victim as
an actor in criminal justice. In fact, all these factors are dialectically interrelated,
and as such a demarcation of these themes will, to a certain extent, be artificial.
Nevertheless, for the purpose of clarity, a separate examination of these causes
under these three headings seems necessary.

81United Nations (1951), op. cit., p- 204.

82566, Rentzmann, W. and Robert, J., P (1986) Alternative Measures to Imprisonment, Council of
Europe, Strasbourg.
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2.5.1 Expanding and Inflating Prison

From the 1970s onwards, the rapid growth of the size of the prison population was
one of the important preoccupations of penal policy, even in those countries where
the increase in the reception into custody remained relatively stable.* This trend
was on the grounds of both humanitarian and economic considerations and posed a
serious challenge for western penal systems.

The prison population growth was and has often been linked with the increase in
crime rates.® Indeed, the 1970s were characterised in Western Europe by a rapid
increase in the recorded level of crime. At this point, however, one has to be
cautious about the extent to which those crime rates brought corresponding
increases in imprisonment rates with them, since subsequent cross-national
research has demonstrated that imprisonment rates do not directly flow from the
volume of officially discovered crime.®® Even studies comparing crime rates in
specified categories of serious offences which are likely to incur custodial sentences
have not been able to show that any consistent relationship between those rates and
prison populations exists. For example, between 1950 and 1975 recorded crime in
the Netherlands increased by 300%, whereas the prison population fell by 50%.

Even if the increased level of crime was only partially responsible for the
increase in imprisonment rates, it clearly influenced the public attitudes towards
crime and as such led to, as Junger-Tas rightly puts it, ‘a public outcry for stiffer
sentencing’.*® The policy response was then in proportion to the public demand
for harsher penalties for the increasing level of the threat of crime, in particular
with regard to certain offence types; drug-related offences, sexual offences and

83See, Changes in prisoner numbers in Council of Europe member states since 1970 excluding
Austria, Iceland, the Netherlands and Turkey, Council of Europe (1987) Prison Information
Bulletin, no 9, p. 18, Changes in prisoner numbers since 1970 in Turkey Source: Council of
Europe Prison Information Bulletin (1987) No 9, p. 19.

84For the results of the First and Second United Nations Crime and Operations of Criminal Justice
Statistics, see HEUNI (1985) Criminal Justice Systems in Europe and North America, Helsinki,
p- 2., van Dijk, J. (1993) More than a Matter of Security: Trends in Crime Prevention in Europe in
Heidensohn, F. and Farrel, M. (eds.) Crime in Europe, Routledge, London, pp. 26-54.

85Young, W. (1986) Influences upon the Use of Imprisonment: A Review of Literature, Howard
Journal, vol. 25, issue 2, pp. 125-135, Young, W. and Brown, M. (1993) Cross National
Comparisons of Imprisonment in Tonry, M. (ed.) Crime and Justice, vol. 17, pp. 1-49, Muncie,
J. and Sparks, R. (1992) op. cit., pp. 89-106, see for a slightly revised approach, Aebi, M., F. and
Kuhn, A. (2000) Influences on the Prisoner Rate: Number of Entries into Prison, Length of
Sentences and Crime Rate, European Journal on Criminal Policy and Research, vol. 8, issue 1,
pp. 65-75.

86Junger—Tas, J. (1994), op. cit., p. 44, see also, van Dijk, J. (1979) The Extent of Public
Information and the Nature of Public Attitudes Towards Crime in Public Opinion and Crime
and Criminal Justice (Reports presented to the Thirteenth Criminological Research Conference,
1978), Council of Europe, Strasbourg, pp. 7-39, Snacken, S. and Beyens. K. (1994) Sentencing
and Prison Overcrowding, European Journal on Criminal Policy and Research, vol. 2, no 1,
pp- 84-99, p. 92.
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terrorism. During the seventies many European countries increased the maximum
penalties applicable to the respective crime types in their legislation. The ‘law and
order’ legislation at the time was also backed by the judiciary, who pronounce more
frequent and longer terms of imprisonment. Consequently, the increase in the
length of sentences drastically enlarged the size of the prison population.®’

The almost exploding prison population led to two immediate results. One
consequence was the massive increase in prison expenditure in virtually all western
countries. During the 1970s the economic costs of imprisonment, as Robert and
Rentzmann phrases, ‘skyrocketed’ at such a speed that the financial considerations
became a key factor in the promotion of non-custodial alternatives in Europe.®®
Coupled with an economic climate that was generally worsening, there was broad
recognition of the need to establish new alternatives to prison.

The consensus was particularly clearly expressed by Resolution 76 (10) adopted
by the Committee of Ministers of the Council of Europe on ‘Some Alternative
Penal Measures to Imprisonment”.*” Based on the available research at the period, it
was concluded that imprisonment has a higher unit cost than almost any alternative
measure of punishment. This was, it is indicated, due to the fact that the cost of
prison entailed various spending on the construction, personal and security costs,
physical health services, rehabilitative services, supervision of inmates and finally
the increased social spending needed to support the families of the incarcerated
people.”” It was further pointed out that prisons also indirectly had an impact on the
other areas of public spending due to its greater budgetary allocation. Indeed, the
increased expenditure on the construction, maintenance and operation of prisons
meant, in the practice, the curtailment of resources in the other areas of public
expenditure. For example, Rutherford suggests that the spending on the English
prison system over the 5-year period up to 1978-1979 rose by 36%, compared with
15% hospital services and 9% on education.”’

Hence, non-custodial sanctions were deemed far more cost-effective than custody,
even though it was appreciated that a full cost comparison between prison and its
alternatives is a complex matter. At this point in time there already was the recogni-
tion that a real saving can only occur if the construction of new prisons and
corresponding staff recruitment can be halted or if existing institutions can be closed
and staff numbers reduced.”> Over time, the merits of non-custodial penalties in
terms of their economical advantages proved to be difficult to substantiate, since the

8This was also confirmed by the Fifth United Nations Survey, see Kangaspunta, K., Joutsen, M.
and Ollus, N. (1998) Crime and Criminal Justice in Europe and North America 1990-1994,
HEUNI, Helsinki, see also, Tournier, P. (1994) The Custodial Crisis in Europe: Inflated Prison
Populations and Possible Alternatives, European Journal on Criminal Policy and Research, vol. 2,
no 4, pp. 89-100.

88Robert and Rentzmann, op. cit., p. 2.

8Council of Europe (1976) op. cit.

“1bid, pp. 44-51.

91Rutherford, A. (1984) Prisons and Process of Justice, Heinemann, London, p. 90.

“2Council of Europe (1976), op. cit., p. 45.
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existing institutions were only exceptionally closed. In many countries, subsequently
substantial prison buildings and capacity enlargement programmes were launched.”?
Nevertheless, the view that the administration of alternatives is considerably
‘cheaper’ than the administration of imprisonment with the reference to the long
term prospects has remained a major justification for non-custodial sanctions.”

Returning to the direct results of prison overcrowding, the second direct conse-
quence of the dramatic increase in the size of the prison population was overly
crowded prisons in a number of countries, most notably in the United States and
England.”” The detrimental effects of overcrowding have been manifested in a
number of ways in the respective countries.’® Research has shown, for example,
that prison overcrowding causes a drastic deterioration in living conditions of
prisons in terms of space and facilities. This has further detrimental impacts on
the physical and mental well-being of the inmates and staff, while the lack of space
potentially restricts the educational activities taking place in penal establishments.
In addition, it has been well-established that overcrowded prisons are a potential
source of inter-personal violence and the risk of disturbances, as was the case in
English prison disturbances in the early 1980s.”” Offering greater capacity in
prisons, non-custodial alternatives were and have been seen as a remedy to prevent
prison overcrowding.

2.5.2 The Shift from ‘Doing Good’ to ‘Doing Less’: Prison
Under ‘Attack’

As argued in the earlier pages of this chapter, the birth of the notion that offenders
could be ‘cured’ of criminal tendencies, which later became known as the treatment

Syan Swaaningen, R. and de Jonge, G. (1995) The Dutch Prison System and Penal Business
Management in Ruggiero, V., Ryan, M. and Sim, J. (eds.) Western European Penal Systems:
A Critical Anatomy, Sage, London, pp. 26-27.

94See e.g., Rentzmann and Robert, op, cit.; Schadler, W. (1988) The Interest of the State in the
Effectiveness of Alternatives to Imprisonment, in HEUNI, Alternatives to Custodial Sanctions
(Proceedings of the European Seminar held in Helsinki, Finland, 26-28 September, 1987),
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model, dates back to the early attempts to uncover the aetiology of crime. From this
point onwards, in Anglo-American countries the rehabilitation paradigm, as a
philosophical source of treatment model, exerted a considerable influence on
penal policy-making, in terms of the execution of both custodial and non-custodial
sentences (such as probation orders).”® Conversely, with the notable exceptions of
the Nordic countries (in particular Sweden and Denmark)’” and the Netherlands,'®
with indeterminate sentences not being available to the courts on a comparable
scale, in many European countries the treatment model never dominated the policy-
making as such.'®! In these countries, the rehabilitation, or more accurately
re-socialisation philosophy,'®> was also incorporated into law, but despite its
legislative pronouncement from the very outset it was subordinated to the aims of
retribution and general deterrence. Paradoxically, however, the ‘obsolescence’ of
the rehabilitative thinking produced internationally recognisable trends in varied
degrees in the countries in which it had hitherto ascendancy in penal thought.
Below, a very condensed summary of the grounds for the loss of confidence in
rehabilitative thinking will be provided.

From the end of the 1960s towards the end of the 1970s, the treatment model
began to be subjected to a burgeoning criticism.'®® One important thrust of this
criticism was concerned with the rights of the offenders involved in those ‘reha-
bilitative’” processes. In this context indeterminate sentencing as the most sub-
stantiated form of rehabilitative thinking most notably in the United States came

“Whitehead, op. cit.; May, T. (1991) Probation: Politics, Policy and Practice, Open University
Press, Milton Keynes, Crow, 1. (2001) The Treatment and Rehabilitation of Offenders, Sage,
London.

*’Finland may partly be seen as an exception in this context, see e.g., Lappi-Seppala, T. (2001)
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senschaft, vol. 94, pp. 801-814, p. 812.

192For a comparative examination of the difference between the notion of rehabilitation in Anglo-
Saxon countries and ‘re-socialisation’ in the academic writing in Germany see Lazarus, L. (2004)
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University Press, Oxford.
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increasingly under attack. It was believed that indeterminate sentencing leaves an
unwarranted discretion on the hands of executive bodies, and this often led to a
lengthy custody in the name of treatment, since it was the psychological assess-
ment of the offender as to the amenability to treatment that determined the
duration of custody in prison. Instead, it was maintained that it should no longer
be the rehabilitative needs of the offender that determine the severity of punish-
ment, but the gravity of the offence. On the other hand, the allegedly unjustified
interventions of social work professionals for the rehabilitation of juvenile offen-
ders constituted another important strand of the criticism. It was posited that the
interventions of social work professionals often take a form in which the rights of
juveniles are infringed, while the ‘net’ is widened and the use of institutional
responses to juvenile crime is promoted. It must also be mentioned that on the
other side of the political spectrum, the treatment approach was also seen as too
soft in dealing with offenders.

However, it was not until the publication of Martinson’s classic essay of the
empirical analysis of the effectiveness of various forms of treatment programmes
in terms of recidivism'®* that the rehabilitative approach was questioned widely
by the academic community as well as criminal justice practitioners. In this
study, by reviewing 231 studies between 1945 and 1967 Martinson concluded
that none of these treatment methods in fact made any ‘appreciable effect’ on
recidivism’.'®”> He furthermore suggested that not only treatment programs that
were taking place in custodial establishments, but also those of non-institutional
programs such as probation, parole and intensive supervision gave no indication
as to their effectiveness in preventing recidivism. However, Martinson acknowl-
edged that treatment programmes in non-custodial settings had the advantage of
being cost effective and thus he concluded that “the implication is clear: if we
can’t do more for (and to) offenders, at least we can safely do less” (emphasis in
original).'%®

The main argument of Martinson’s study, ‘nothing works’, despite critical
evaluations'”” was taken as a widely accepted indictment of the failure of the
prison system to rehabilitate its subjects in those countries where the sentencing
system was characterised by the ideal of rehabilitation. Interestingly, to a significant
extent, this period marks in many European countries the legislative entrenchment
of the principle of re-socialisation in major western European countries such as

1%Martinson, R. (1974) What works? - Questions and Answers about Prison Reform, Public
Interest, vol. 35, pp. 22-54.

"%1bid. p. 25.

1%1bid., p. 48.

'97Some argued that rehabilitative measures in fact have never been given a chance to prove their
effectiveness. For example, Cullen and Gilbert argued “the pre-eminence of rehabilitation was
more myth than reality”. Cullen, F., T. and Gilbert, K. E., (1982) Reaffirming Rehabilitation,
Anderson, Cincinnati, p. 7.



2.5 The Proliferation of Prison Alternatives: 2nd Period 35

France (1972, 1975), Germany (1976), and Italy (1975)."%® In two respects, however,
these developments were not able in practice to facilitate rehabilitative optimism in
the countries in question. Firstly, in these countries the notion of rehabilitation,
despite its official encouragement, was not wholly affirmed by practice and as such
remained an official discourse'® or even a myth''” rather than an operational
principle of the penal justice system. Secondly, and equally importantly, the aca-
demic writing in these countries was and has been heavily influenced by the negative
findings of the effectiveness literature elsewhere. This state of affairs, as it was in
other countries, however, did not bring about a dramatic renunciation of the offender
rehabilitation. The belief that offenders can be ‘re-socialised’ still retained its
power,"'! but it was/has been increasingly appreciated that prison in its present
form is not able to facilitate a suitable atmosphere for achieving this.

Thus, losing one of its primary justifications, as Pavarani suggests, prison was
bound to be “an instrument of incapacitation for those who cannot be otherwise
controlled”.''? This approach meant in practice what is often termed in the litera-
ture a strategy of bifurcation or ‘la politique de dualisation’,""” the central aspect of
which is to incarcerate serious offenders, while dealing with less serious offenders
through non-custodial penalties. Rooted in a critique of rehabilitative measures and
the rise of labelling theories,114 as will be dealt with in the following section,
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a second implication of the loss of confidence in rehabilitation at the policy level
was the increasing importance attached to the diversion of juveniles from custody
and residential institutions.'" If, it was maintained, everything was equally inef-
fective, non-custodial sanctions at the very least are generally less expensive and
socially less damaging.''® Since the existing forms of non-custodial sanctions, in
particular probation and suspended sentences, were also discredited on the ground
that they had also no significant effect in reducing recidivism, there was a growing
interest in introducing new forms of non-custodial sanctions. This tendency was
furthermore underpinned by the increasing attention paid to crime victims, which
will be discussed later in this chapter.

2.5.3 The Emergence of Diversion: Right Time and Right Place?

The notion of diversion in its ‘contemporary’ sense entered into the discourse of
criminal justice in the 1960s in the United States. This decade in the United States
was characterised by a widespread social unrest, periodical economic recessions,
and a sharp rise in violent and juvenile offences.''” The growth in juvenile crime
was then in part attributed to the perceived ineffectiveness of traditional practises of
both juvenile welfare and justice.''® The existing practices were not merely found
to be ineffective in controlling delinquency, but more significantly, they were also
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regarded as failing to give a proportionate and fair response to offenders of minor
offences.''” The juvenile court, in this context, was seen as bearing primary
responsibility in creating a setting in which juveniles were declined their rights
and ended up in custody for indefinite periods of time largely for the so-called status
offences such as truancy, running away from home (which would not constitute a
crime if committed by an adult). In effect, this criticism constituted a fundamental
attack on the philosophical premises of the juvenile court, which was originally
conceived as focussing on the ‘needs’ and ‘best interests’ of the juvenile through
informal, flexible and discretionary procedures.'*"

Such sustained critical scrutiny of the conventional conception and practices of
the juvenile court gained substantial momentum with two landmark decisions of the
Supreme Court: Kent and Gault.'*' In both decisions, the Supreme Court of the
United States took a critical position of the hitherto procedures and recognised
certain elementary procedures in juvenile court proceedings.'*? Having also been
questioned judicially, the redefinition of the mission of the court was inevitable.'*?
Paradoxically, the scepticism towards the informal procedures of juvenile courts
gave rise to ‘informal’ methods of dealing with juvenile offenders at the pre-court
stage. In 1967, the President’s Commission on Law Enforcement and the Adminis-
tration of Justice gave signals of this change in the policy towards juvenile
offenders. In a well-known passage of the report, the Commission indicated that:

The formal sanctioning system and pronouncement of delinquency should be used only as a
last resort. In place of the formal system, dispositional alternatives to adjudication must be
developed for dealing with juveniles, including agencies to provide and coordinate services
and procedures to achieve necessary control without unnecessary stigma. .. . The range of
conduct for which court intervention is authorised should be narrowed, with greater
emphasis upon consensual and informal means of meeting the problems of difficult
children”.'** (Emphasis added.)
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This report had a profound impact upon policy-making,'*> but certainly, its
impact upon policy ought to be understood as a result of the complex interplay
between various factors. The unique structural and political situation of the United
States has been mentioned above. Beside and as a result of this favourable conjunc-
ture, in a broader perspective, what Stanley Cohen famously described the ‘de-
structuring’ ideas'?® (‘away from the state’, ‘away from the expert’, ‘away from the
institution’ and ‘away from the mind’) of the 1960s gave further justification to
diversion programmes.'*’

Here particularly relevant is the widespread reception of labelling theory as a
sociological analysis and perhaps critique of crime and deviance.'*® It is indeed in
this period that ‘labelling approaches’ began to attract a great deal of attention from
different quarters. Clearly, there is no one single theory of labelling, rather there
were (and have been) divergent constructions of the ‘labelling process’. Hence,
an overview of the theory runs a high risk of oversimplifying the significant
differences between various sources of the labelling approach.'? What appear to
be highly pertinent for the purpose of this study are those theories that give
particular attention to the effects of the so-called ‘labelling process’ on the
subsequent deviant behaviour. Of these, the approach of Edwin Lemert is particu-
larly noteworthy.'*® This is not solely because Lemert introduced such crucial
concepts as primary and secondary deviance in criminal sociology, but also because
his ideas appear to have exerted great influence on policy-making at the time in
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question. Very generally, primary deviance, Lemert suggested, emerges as a result
of a variety of socio-cultural and psychological sources.'*! It is occasional in nature
and does not affect the self-concept of the individual.'** By contrast secondary
deviance, which in his view occurs when these initial deviant activities are noticed
by the society and thus subjected to ‘societal reaction’, has far-reaching conse-
quences for the individual’s self-concept. This is because, Lemert argued, with each
act of ‘primary deviance’ the deviant becomes “more stigmatised through name
calling, labelling, or stereotyping”.'** The result of this process, according to
Lemert, is stage by stage the acceptance of the deviant identity; reorganising
her/his life according to the status of deviance.'** This very assumption that the
labelling process generates further delinquent activity appears to be the conclu-
sion of other labelling theorists who followed distinct lines in explaining
the impact of the labelling process upon the individual. Consequently, theorising
the potentially damaging effects of ‘official labelling’, the labelling approach
favoured per se the avoidance or minimisation of the interventions of criminal
justice agencies at the level of policy formulation.'*

Underpinned powerfully by the labelling approach as such, diversion in the
United States consequently became a national strategy, in particular with the
enactment of the federal Juvenile Justice and Delinquency Prevention Act of
1974, a strategy which was quick to bring about certain disenchantment.'*® At
the end of 1970s, it became clear in many respects that the goals of diversion
programmes were largely unrealised. Research studies demonstrated that these
programmes did not limit themselves to juveniles who would otherwise have
proceeded to a juvenile court, but also targeted those offenders who “are normally
counselled and released by the police, if indeed they have any dealings with the
police”."*” For many, the conclusion was that rather than reducing or minimising
social control, diversion measures widened the net of social control.'3®
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Interestingly, though, diversion as an idea and set of programmes began to be
imported at this time, when the idea was already discredited on the ground of its
‘unintended’ consequences in its ‘native’ soul.'*” Nevertheless, the American
experience in this context was an important foundation for many European
countries, as will be exemplified in part below in discussing diversion measures
in the countries featured in this study.

2.5.4 The Appearance of the Victim in the Punishment Discourse

The disillusionment with the rehabilitative approach did not solely give rise to the
renaissance of retributive ideas, but it also created a fertile ground for victim-
oriented developments to flourish. It is in this period that the victim began to be
recognised as a most neglected actor in the criminal justice system in western
countries.'* The shift in the perceptions understandably had far more conse-
quences in the common law jurisdictions than in those of civil law. Until then, as
opposed to the civil law countries where the victim has generally enjoyed the right
to participate in proceedings, to present civil claims therein and under certain
circumstances to initiate prosecution, in the common law countries the role of the
victim in criminal proceedings was traditionally limited to that of witness."*'

In changing the victim policy, the United States served as a beacon for other
common law jurisdictions. Underpinned by an influential victim ‘lobby’ or ‘move-
ment’,'** a significant step in improving the rather passive role of victims in the
criminal justice system was taken by enactment of certain procedural measures. A
second and more directly relevant development to non-custodial measures and
sanctions was the initiation of experimental victim-offender reconciliation
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programmes.'*’ These programmes started as an alternative to probation for juvenile
offenders, and later transformed into pre-sentence programmes which allowed the
victim and offender to make a sentencing proposal.

In Europe, victim-offender mediation programmes first appeared in the begin-
ning of 1980s.'** By this time increasing awareness on the rights and needs of
victims, both on national and international level, already shaped public policy
markedly. This trend is clearly perceptible in the relevant recommendations of
the Council of Europe, the introduction of state compensation schemes'* and the
promotion of victim support schemes.'* Victim-offender mediation programmes
on the Continent arguably emanated as a consequence of the considerations of
diverting offenders, particularly young offenders, from the court procedures and the
severity of sentencing measures.'*” The priority of diversion was not only justified
by the perceived ability of these measures in preventing the stigmatising effect of
formal court procedures, but also by reference to the need for reducing the case-
loads of criminal justice.'**

3The first victim-offender mediation programme was developed in 1974 in Kitchener/Ontario.
Peachey, D., E. (1989) The Kitchener Experiment, Wright, M. and Galaway, B. (eds.) Mediation
and Criminal Justice: Victims, Offenders and Community, Sage, London.

1440 the early experiments carried out in Europe, see Messmer, H. and Otto, H.-U. (1992) (eds.)
Restorative Justice on Trial: Pitfalls and Potentials of Victim-Offender Mediation- International
Research Perspectives, Kluwer, Dordrecht, Jung, H. (1998) Mediation/Paradigmwechsel in der
Konfliktregelung, pp. 913-926 in Scwind, H.-D., Kube, E. and Kiihne, H.-H. (eds.) Festschrift fiir
Hans Joachim Schneider zum 70. Geburtstag am 14 November 1998, de Gruyter, Berlin.

5Council of Europe/European Committee on Crime Problems (1978) Compensation for Victims
of Crime, Strasbourg, Greer, D. (1996) Compensating Crime Victims: a European Survey, Max-

Planck-Institut fiir auslandisches and internationales Strafrecht, Freiburg.

'“Syan Dijk, J. (1988) Ideological Trends within the Victims Movement: An International Per-

spective in Maguire, M. and Pointing, J., op. cit., pp. 127-137, Shapland, J. and Maguire, M.
(1990) The Victim Movement in Europe in Lurigio, A., J., Skogan, W., G. and Davis, R., C. (eds.)
Victims of Crime: Problems, Policies and Programmes, Sage, Newbury Park, pp. 205-225, Fattah,
E. and Peters, T. (eds.) (1998) Support for Crime Victims in a Comparative Perspective, Leuven
University Press, Leuven, Weitekamp (2001) op. cit., pp. 145-160, Miers, D. and Willemsens, J.
(eds.) (2004) Mapping Restorative Justice Developments in 25 European Countries, European
Forum for Victim-Offender Mediation and Restorative Justice, Leuven, Mestitz, A. (2005) A
comparative perspective on Victim-Offender Mediation with Young Offenders throughout Europe
in Mestitz, A. and Ghetti, S. (eds.) Victim-Offender Mediation with Youth Offenders in Europe,
Springer, Dordrecht, pp. 3-22, Pelikan, C. and Trenczek, T. (2008) Victim offender mediation and
Restorative Justice: the European Landscape in Sullivan, D. (ed.) Handbook of Restorative Justice,
Routledge, London, pp. 63-90.

147Gee e.g., Hartmann, A. and Kilchling, M. (1998) The Development of Victim/Offender Media-
tion in the German Juvenile Justice System from the Legal and Criminological Point of View in
Walgrave, L. (ed.) Restorative Justice for Juveniles: Potentials, Risks and Problems, Leuven
University Press, Leuven, pp. 261-282, Trenczek, T. (2003) Within or outside System? Restor-
ative Justice Attempts in the Penal System in Weitekamp, E., G. and Kerner, H.-J. (eds.)
Restorative Justice in Context: International Practice and Directions, Willan, Devon,
pp. 272-284.

1485ee ¢. g., Verrest, P. (2000) The French Public Prosecution Service, European Journal of Crime,
Criminal Law and Criminal Justice, vol. 8, no 3, pp. 210-244, pp. 211, Albrecht, H-J. (2000)
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The development of victim-offender mediation programmes, and other schemes
that were inspired by indigenous and informal justice practices, most notably in
Canada and New Zealand, in due course stimulated a vast body of literature on what
has come to be termed as ‘restorative justice’. Given the contentious nature of the
philosophy behind this concept,'*” this study does not seek here to discuss different
constructions of the notion of restorative justice. Suffice to say that the term
“restorative justice” does not indicate a “unitary” conceptlso but rather a “shorthand
convenient term”'" that describes a variety of divergent practices in which victim
orientation is noticeable. The challenge of the basic philosophy of restorative
justice is suggested to be in its conception of crime, as crime is not seen as a
mere violation of law or the interests of the state, but as a violation of human
relations.'>” Accordingly, the innovative pledge of restorative justice is explained
with the ‘restoration’ of ‘harm’ that is caused by the crime through a process
whereby the offender is held accountable for her/his crime and the victim is
given a voice to participate in decisions that affect them. Such a process involving
both the offender and victim, it is believed, provides a more satisfactory experience
to the individual victims on the one hand, and offers greater reintegration possibi-
lities to offenders on the other hand.'>

The promises that are attributed to this new ‘paradigm’ have certainly made
restorative justice an important philosophical source of creating new forms of
alternative sanctions and measures. Also considering the savings on cost and
administrative efficiencies that this perspective inherently brings about, restorative
justice as a new panacea seems to reshape existing methods and induce new forms
of non-custodial sanctions and measures.

Criminal Prosecutions: Developments, Trends and Open Questions in the Federal Republic of
Germany, European Journal of Crime, Criminal Law and Criminal Justice, vol. 8, no 3, pp.
245-256.

"“For critical evaluations on the theme, see Haines, K. (1998) Some Principled Objections to a
Restorative Justice Approach to Working with Juvenile Offenders in Walgrave, L. (ed.) Restor-
ative Justice for Juveniles: Potentials, Risks and Problems for Research, Leuven University Press,
Leuven, pp. 93-113, Levrant, S., Cullen, F. T., Fulton, B. and Wozniak, J., F. (1999) Reconsider-
ing Restorative Justice: The Corruption of Benevolence Revisited?, Crime and Delinquency, vol.
45, pp. 3-27.

150Shapland, J. (2003) Restorative Justice and Criminal Justice: Just Responses to Crime in von
Hirsch, A., Roberts, J., V., Bottoms, A., Roach, K. and Schiff, M. (eds.) Restorative Justice and
Criminal Justice: Competing or Reconcilable Paradigms? Hart Publishing, Oxford, pp. 195-218,
p- 197.

5!Dignan, J. with Lowey, K. (2000) Restorative Justice Options for Northern Ireland: A Com-
parative Review, Criminal Justice Review Commission/Northern Ireland Office, Belfast, p. 3.

1527ehr, H. (1990) Changing Lenses: A New Focus for Crime and Justice, Herald Press, Scottdale.

153Bazemore, G. and Colleen, M. (2002) Restorative Justice and the future of Diversion and
Informal Social Control in Weitekamp and Kerner, op. cit., pp. 143-176, p. 143, Pavlich, G. (2002)
Deconstructing Restoration: the Promise of Restorative Justice in Weitekamp, G., M. and Kerner,
H.-J. (eds.) Restorative Justice Theoretical Foundations, Willan, Cullompton, pp. 90-109, p. 90,
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2.6 Conclusions

The foregoing discussion of the history of prison alternatives appears to reveal that
the changes in the perceptions of crime and punishment played a critical role in the
making of and expanding of the scope of prison alternatives. Indeed, the philosoph-
ical justification of imprisonment, alongside ‘deterrence’ and ‘retribution’, on the
grounds of ‘reform’ or ‘rehabilitation’, should be regarded as the principal source of
inspiration of early prison alternatives. In conjunction with the new ideas on the
very nature of criminality and the distinction of criminals, the notion of rehabilitat-
ing criminals soon gave a foundation to the differential treatment of offenders.
Early prison alternatives, in this sense, ought to be seen as a direct outcome of such
a change of view in dealing with offenders. Interestingly, another crucial develop-
ment that has affected prison alternatives emerged as a result of increasing scepti-
cism on the ability of prisons to rehabilitate its inmate populations. As has been
argued above, the decline of the rehabilitation paradigm created a strong case for
non-custodial sanctions. Finally, in this chapter it has been highlighted that the
recognition of the notorious status of crime victims in criminal justice and their
‘location’ in the punishment discourse has made alternatives to prison continue
to grow.

The examination of non-custodial sentences in a historical context is also
indicative of the fact that the exchange and dissemination of ideas have had a
profound impact upon law-making. This has been the case from the very origin of
alternative sanctions to the present. Even if recently the legal influences of the
United States upon European jurisdictions appears to be reversed considerably,'>*
as has been shown, in many respects the penological developments occurring in the
United States in the 1970s and 1980s were widely followed by European countries.
Matti Joutsen, therefore, is right to call the United States a powerhouse of empi-
rical (and to a lesser extent, theoretical) criminology, and victimology-related
sciences.'>> On the other hand, this chapter has provided sufficient evidence to
argue that in the realm of non-custodial sanctions, there is a certain form of
convergence between European countries. By comparing three jurisdictions in
terms of non-custodial measures and sanctions that are, at any rate, geographically
located in Europe, the following chapters are likely to further explain and exemplify
such interaction and convergence occurring within Europe.
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American Penal Culture, Oxford University Press, Oxford. See for an early account on the
theme, Weigend, T. (1980) Continental Cures for American Ailments: European Criminal Proce-
dure as a Model for Law Reform, Crime and Justice, vol. 2, pp. 381-428.
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