Chapter 2
An Exploration of Measures Against
Industrial Asbestos Accidents™

Kenichi Miyamoto

2.1 Industrial Asbestos Accidents and the Status
of Current Countermeasures

2.1.1 The Status of Asbestos Exposure and Relief Measures

In June 2005, three mesothelioma-afflicted residents of the community surrounding
Kubota Corporation’s Kanzaki Factory, together with their support groups, filed
charges demanding that Kubota assume responsibility for their exposure to asbestos.
Although Kubota had offered relief money for work-related illnesses stemming from
asbestos exposure, it was shocked by the level of asbestos exposure and harm that
local residents had experienced, and was therefore prompted to go public with
details surrounding the extent of asbestos-related contamination from its manufac-
turing facilities to date, and the status of related relief efforts. Popularly dubbed “the
Kubota Shock,” this event set the stage for a sweeping public policy response. From
the 1970s to the present day, there had been repeated incidents of harm from expo-
sure to asbestos in Japan, a health issue that called for all-out countermeasures.
Despite that reality, within less than half a year in each case, coverage of these events
in newspapers and other media faded away, and fundamental remedial measures
were never taken. However, the Kubota Shock itself compelled not only Kubota, but
also many other companies involved in the asbestos industry, to publicly disclose
details about incidents of industrial contamination, study the impact on local citi-
zens, and implement relief measures accordingly. As of March 2010, 391 people had
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become victims of asbestos contamination by Kubota, and 344 had died. (Of the
total number of victims, 221 were local residents near Kubota facilities, including
surviving family members, and 190 had already died.) Kubota negotiated with a
group of victims and provided individual relief money packages which were equiva-
lent to those usually paid out to the victims of industrial accidents, and which ranged
in scale from 25 to 46 million yen each.

The industrial accident reports released by Kubota left local citizens in a state of
shock. In brief, from 1957 to 1975, Kubota had utilized around 90 000 metric tons
of crocidolite (blue asbestos) in its operations, and of the 251 workers who had
been engaged in its asbestos cement pipe manufacturing process for a period of 10
years or more, 120 had become ill and 61 had died. In an announcement released
at the time of its interim financial report in March 2010, the company disclosed that
144 former employees had died from asbestos-related causes and that another 26
were undergoing treatment. These numbers underscored a state of devastation vir-
tually analogous to total annihilation in a war zone. Further, studies by Norio
Kurumatani and Shinji Kumagai demonstrated a clear link between cases of
mesothelioma among local residents and the asbestos contamination caused by
Kubota. However, Kubota has denied responsibility for the contamination, and has
offered relief funding instead of damage compensation.

In a related development, in February 2006 the government, responding to the
outcome of public opinion polls, enacted the “Act on Asbestos Health Damage
Relief” (hereinafter referred to as the “Asbestos Relief Act” or “New Act”). This constituted
a legislative step to provide blanket protection for cases of asbestos contamination
and victims thereof who were not deemed to be eligible for workers accident com-
pensation. From FY 2006 through FY 2009, 6,205 patients were approved for
coverage under the New Act, and of those, 2,969 died. These examples of relatively
quick action by Kubota and the national government demonstrated that they had
learned lessons from the Minamata disease and other renowned cases of industrial
pollution from years past, and had effectively deflected the societal condemnation
that may have resulted from a drawn-out legal dispute. Nevertheless, Kubota and
the government have not acknowledged asbestos contamination to be a case of
industrial pollution or accepted legal responsibility, and have only offered money
as a form of relief rather than as payment for damages. These details illustrate that
the lessons of Minamata disease and other environmental disasters have yet to be
fully applied, and highlight many questions surrounding government policy on
future asbestos disasters which are expected to surface in the years ahead. This
chapter seeks to shed light on recent industrial asbestos accidents and the status of
relief measures following enactment of the New Act.

Table 2.1, which was compiled by Ban Asbestos Network Japan (BANJAN),
lists recent trends in compensation and relief for patients afflicted with mesothelioma
or asbestos-induced lung cancer. The mesothelioma data in the table are estimates
because no statistical records exist prior to 1994. Further, in keeping with the
Helsinki Criteria, asbestos-induced cancer rates are estimated to be double those for
mesothelioma. Although the resulting relief compensation rate under the New Act
has increased, the approval and relief compensation rate for patients who have died
of mesothelioma has leveled off at 36.5%. For lung cancer, the approval and relief



(panunuod)

Jo1pa 10
66L 0T %99 9LT %9°S 9ST 00T 00T TH9T PE  9€L POET  €IT peT 01 uonesuaduiod jo [eyog,
€LT - BY0 911 - - 60l  68C - LIT TLI SISBD [BAIAINS 1OV MIN,,
0 0 »E0 0 BE0 €6 Syl ¢e €6 - 1y €S SISBD I3 OV MIN,
0 0 BT'1 0 BT K43 (A4 Y43 4 LT —  Jerr uonesni OV MIN,
0 0 %00 I %00 I I'0 ¢ ! I - - - uopesuadwod 18y1Q0

uonesuadwod JaxIom
0r1 S »TO 0 BTO Sy €C 09 (XA (011 - - - Kemrey [euoneN ised

uonesuadwod
L 0 %10 0 %10 L1 60 V¢ - 01 14! - - s1prom diyg
609 Sl BS'Y 6S1 %6'¢ 6901 ¢S'S810L TS8I - TS €8L ¢€IC €T 0cl uonesudduwod  SIONIOM
%001 (4vas %001 £00C PSr.LC — 9EIC 00IC cZ8®I 920¥l 0LEL yiwaq

9002 umouyun) a10f2q
doaiuung  ur yiwaq 9 Jonoy ymwaq 9 Jo12y Yaq 28pmadLag  [pIOL umouyur) L00Z 9007 S00T F00T— F661—

122UDD Unj paoNpul-sojsaqsy

JarpaLI
(4101 0€ »SI¢ v9s WY'TE 0S¥y 001 001 9729 Ly 8LET 6LLE €IS 9Tr €8  Jo uonesuaduwiod jo [ejo],
889 - By’ 1254 - - S'81 TSII - STS LT9 SISED [BAIAINS JOV MIN,
0 0 BTl 0 BTl LI8T LYy T6T LISI -  6LC 8¢SI SISBD Jedp OV MIN,,
0 0 BS'¥ 0 WSy 919 66 919 - 9 0LS - Jora1 uonesnI OV MIN,,
0 0 %10 4 PN L I'0 6 ¢ C 14 - 1 - uopesuadwod 18Y10

uonesuadwod Ja3Iom
11 9 %90 0 %90 6L ST 96 Sy 81 0¢ 11 C - Kemrey [euoneN ised

uonesuadwod
€ 0 %T0O € %TO SC S0 I¢ - 8 61 14 - s1vprom diyg
081 e %IVl S6 %6°¢l 9061 €TSS TOr S0SCT - 00 1001 <TOS 611 €8 uonesudduwod  SINIOM
%001 (4va %001 £00¢ L2LE] - 8901 0S0l II6 £10L  S89€ yiwaq

9002 umouyun) a10f0q
doaquung  ur yiaq 9 J2112y ywaq 9 fo1124 Ywaq 28vmaduad  [PIOL umouyur) L00Z 9007 S00T F00T— F66I—

DULO]IYJOSIPA

(800 YSIBJAl [UN) IOOUEBD SUN] PAONPUI-SOISAQSE JO BWOI[AYIOSAW Y3 pajoryje syuaned 1oy joral pue uonesuaduwiod ur spual], [°g dqeL



800C JoqUI2AON / [nun ST uonesuadwo)) JIDMOA AemIrey [euoneN Ised,, JO Bl 210N
(NVINVE) ueder JI0mIoN $01SqQsy Ueg WOIJ BIR( 224108

Jo1pI
1861 0S %991 ov8 %9Vl 9665 001 001 L988 18 ¥11C €80S 9TL 099  €0T 1o uonesuaduwiod jo fejof,
198 - %l 08S - - €91 ThP1 - W9 66L $950 [BAIAINS 1O MON.,
0 0 %9Y 0 %9y 0161 SLESTT 0161 - 0Z€ 0681 53580 UJeAp 10V MIN.,
0 0 »ET 0 BET L£6 901 LE6 - S6 T8 —  Jonar uonesni Joy MoN,
0 0 %00 € %0°0 8 o 11 €Tz s - I - uonesuadwos 12410

uonesuadwod JosyIom
Iz 11 %€0 0 %E 0 Tl 81 961 8L s€ 0 11 z - Kemrey reuoneN Ised
01 0 %I0 € %10 o 90 S - 81 €€ v ~  uopesuadwod sioion diyg
6301 65 %8L vST  %TL SL6T T T'6h LSEY - 2001 ¥8LI SIL €S9  €0T uonesuadwod SIONIOM
%001 (02 95001 £00T 18111 — 0TE 0SIE€ €€LT 6£01T SSOTI ywaq

9002 umouyun) 2.10f2q
Lon1ung  ul ywaq % Jo112y ymwaq % fo12y ywaq 28pIa2ag  [PIOL uMOwyU) /007 900 S00Z  #00T- F661-

(120upd Unj paINpul-soiSaqsy pup PUIOYI0SIUL) [PIO]

(ponunuod) -7 AqeL




2 An Exploration of Measures Against Industrial Asbestos Accidents 23

compensation rate for asbestos-induced lung cancer patient deaths has not risen
beyond 6.6% relative to Helsinki Criteria estimates, which is partly due to the dif-
ficulties involved in screening. The comparable estimate for both illnesses com-
bined is 16.6%. As this table illustrates, details about a previously hidden fraction
of the population victimized by asbestos contamination have come to light in the
aftermath of the Kubota Shock. Whereas the number of patients approved for ben-
efits under accident compensation insurance totaled 42 (25 mesothelioma patients
and 17 lung-cancer patients) in 1999, the corresponding total in 2004 came to 186
(128 mesothelioma patients and 58 lung-cancer patients). Furthermore, in 2006 the
combined number of patients approved for benefits under workers accident com-
pensation insurance rose to 1783 (1000 mesothelioma patients and 783 asbestos
lung-cancer patients), and under the provisions of the New Act, the combined total
has reached 3230. Accordingly, the total for mesothelioma and asbestos-induced
lung cancer patients together with deaths caused by asbestos rose to 5013. This
represents a 120-fold increase on the corresponding figures from 7 years earlier,
and a 27-fold increase on the figures from just 2 years earlier. Under the New Act,
relief money has also been provided to 841 patients who would otherwise have
been ineligible because they had received relief money under the provisions of the
earlier statute of limitation. Although there was a surge in applications for approval
when the act initially came into effect, it is now known that both illnesses claim the
lives of at least 2000-3 000 patients per year. One explanation is that the effects of
asbestos exposure are not as readily apparent as the effects of other forms of indus-
trial pollution owing to the relatively lengthy period from initial exposure to the
development of symptoms in those affected. On a more fundamental level, though,
the statistical trend seems to highlight how seriously negligent the corporate sector
and national government have been with regard to implementing effective counter-
measures. What is more, there is much that still remains beneath the surface.
Needless to say, in the current situation, few surrounding residents are certified as
asbestos pollution victims, and perhaps only 10% of all mesothelioma patients are
approved for workers accident insurance benefits. It is believed that many patients
with asbestos-induced lung cancer have been treated as though their use of tobacco
was the prime cause of their illness (see BANJAN 2007a, b and Table 2.1).

The manifestations of asbestos exposure and consequent harm were this exten-
sive after the Kubota Shock and the implementation of follow-up countermeasures.
It may be one of the iron-clad empirical rules of conduct in cases of industrial pol-
lution that unless and until victims speak up, seek recognition of their status as
victims of industrial pollution, and bring charges against the perpetrators, the indus-
trial pollution (or more broadly, industrial accidents) in question will not be brought
to light. This state of affairs illustrates the societal discrimination that victims expe-
rience and the courage they need in order to assert their human and civil rights. In
addition, within the context of asbestos contamination and disasters, insights into
the actual numbers of victims are hindered by the facts that symptoms typically
begin to appear long after the asbestos exposure, and that patients often die soon
after their symptoms become manifest. The three courageous victims who initially
spoke out in the Kubota case have already passed away, but their courage has aided
many other victims to obtain care and assistance.
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Given that backdrop, we now consider the factors that created so many victims.
Table 2.2 lists factory facilities with emissions of specified particulates, and indus-
trial sectors that experienced industrial accidents prior to 2004. Cases of certified
workers accidents (in FY 2005 and FY 2006) spanned numerous industries, with
1414 cases in the construction sector, 1680 cases in the manufacturing sector, 97
cases in the transport sector, 34 cases in the power, gas, water, and heating sectors,
and 149 cases in other fields. The manufacturing sector had many certified cases,
with shipbuilding operations (211 businesses) accounting for 459 cases, ceramics
operations (128 businesses) having 303 cases, the transportation equipment sector
(88 businesses) having 205 cases, machinery and equipment manufacturing opera-
tions (81 businesses) having 140 cases, and chemical manufacturing (69 businesses)
having 117 cases. A total of 2514 businesses reported certified workers accidents
involving asbestos exposure in FY 2006. Table 2.3 lists certified cases reported
under the New Act, prefecture by prefecture, from April 2006 through July 2010.

Table 2.2 The number of compensation or relief cases about asbestos exposure work by industry
(April 2005 — March 2007)

Total of
Business Workers’ New Act compensation
establishments  compensation  relief and relief
Construction 1356 1130 284 1414
Mining 8 3 5 8
Manufacture 918 1159 521 1680
Transport 83 74 23 97
Electricity, water, or energy supply 26 22 12 34
Other 123 112 37 149
Total 2514 2500 882 3382

Source: Ministry of Health, Labour, and Welfare in March 2008

Table 2.3 The state of relief (New Act) by prefecture in Japan (April 2006 — July 2010)

Patient Death before act  Death or no
Prefecture application enforcement application Total
Hokkaido 109 114 9 232
Saitama 180 175 5 360
Chiba 104 109 8 221
Tokyo 257 254 16 527
Kanagawa 194 211 12 417
Shizuoka 73 82 7 162
Aichi 138 112 8 258
Osaka 325 299 18 642
Hyogo 336 306 5 647
Hiroshima 76 89 4 169
Fukuoka 130 111 7 248
Total in all prefectures (including 2912 3061 173 6146

the other 36 prefectures)

Source: Environmental restoration and conservation agency of Japan in August 2010
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Accidents with 100 or more victims occurred chiefly in metropolitan areas, with
Hyogo Prefecture accounting for the largest number, 647 cases, followed by Osaka
with 642 cases, Tokyo with 527 cases, Kanagawa with 417 cases, Saitama with 360
cases, and several other prefectures with 100 cases or more. Victims of such workers
accidents were reported in all 47 prefectures nation-wide. A breakdown of the num-
ber of victims reported to the Ministry of Health, Labour, and Welfare (MHLW)
encompassed an exceptionally broad cross-section of industry. Accordingly, occupa-
tional exposure was not limited to workers or employees in manufacturing compa-
nies directly involved in the utilization of asbestos, such as Kubota or the NICHIAS
Corporation. Victims of exposure also included dock workers and truck drivers
involved in the handling or transport of asbestos cargoes, workers who handled
merchandise containing asbestos, workers engaged in the repair of buildings, join-
ery, and electrical, gas, and plumbing fixtures, bakers and other workers engaged in
food preparation, structural demolition workers and other specialized workers
engaged in the disposal and processing of spent asbestos products, and even stage
technicians. As mentioned earlier, the official statistics indicate that only a small
fraction of workers harmed by asbestos exposure have been approved to receive
benefits under workers accident compensation regulations. Other than a small number
of individuals living in the vicinity of the Kubota or NICHIAS facilities, little is known
about family members of workers who have not been approved for benefits, or of
other indirect victims or victims of industrial pollution. In addition, only a small
percentage of actual cases have been brought to light owing to the tendency among
members of the corporate community to cover up incidents of industrial accidents or
pollution, as exemplified by the incidents involving the Chugoku Electric Power Co.
Inc., or residents living in the vicinity of the NICHIAS Corporation’s Hashima fac-
tory in Gifu Prefecture. Furthermore, if the public should lose interest in such events,
there is a risk that studies of the levels of contamination and harm to local residents
may lose momentum or come to a standstill (Tables 2.2 and 2.3).

The New Act constitutes an emergency first-aid measure and is significantly
flawed in certain areas because it was designed as a measure to win public support.
Table 2.4, which was compiled by BANJAN, compares workers accident
compensation benefits with assistance provided under the New Act. The single
largest issue was that the New Act limited assistance to victims of mesothelioma and
asbestos-induced lung cancer, and excluded victims of pulmonary asbestosis who
were eligible for benefits under workers accident compensation insurance. However,
asbestos exposure together with a considerable disorder of pulmonary function was
added to the subjects covered by the New Act in July 1, 2010. Pulmonary asbestosis
patients in the Sennan district of Osaka Prefecture have filed a lawsuit seeking damage
compensation from the national government. Their relief amounts are extremely
small compared to the relief money and accident compensation amounts received by
victims of Kubota’s asbestos contamination. Immediately following enactment of
the New Act, many victims filed applications for relief. After 1 year, though, the
flow of applications slowed. One reason is that applicants with asbestos-induced
lung cancer are required to submit documentation delineating how their illness
differs from other forms of lung cancer. Gathering such documentation is
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troublesome, and this probably explains the limited number of applications actually
submitted or approved. Although flaws in the administrative approval process had
been cited earlier during the handling of applicants with Minamata disease, one must
wonder whether similar flaws are impeding the handling of asbestos-related applica-
tions. To identify applicants with Minamata disease, the screening committee relied
on the symptoms seen in severe cases, and took Hunter—Russell syndrome as one of
their approval criteria. This approach impeded a full understanding of Minamata
disease and had the effect of excluding certain classes of patients from assistance.
Similarly, it would appear that applying the severe symptoms of mesothelioma as the
core criteria for approval of patients with asbestos-related diseases would exces-
sively restrict eligibility for relief money. Furthermore, is not the scope of damage
compensation limited by the composition of the screening committee itself, which
is a body consisting solely of physicians with no legal professionals? Does not the
decision to exclude residents with pulmonary asbestosis point to an over-reliance on
the limited perspectives of the professional medical community (Table 2.4)?

2.1.2 Epidemiological Studies (and Projections)

Epidemiological studies of asbestos-related industrial accidents face numerous
difficulties because they must look back in time to the initial point of exposure. For
workers accident compensation purposes, corporations still in business could exam-
ine their payroll records to create registers of employees who were engaged in their
operations during the period of time they utilized asbestos, and could recommend
that those individuals receive medical examinations. The 2514 businesses cited
earlier should be keeping records of the names of their employees and the duties in
which each employee is or was actually engaged. In cases of industrial pollution, it
will presumably also be necessary to register the names of residents living in the
neighborhoods surrounding plant facilities that were engaged in the manufacture of
asbestos products. In FY 2006, assessments of the health risks associated with
asbestos were performed by Osaka Prefectural Government, Saga Prefectural
Government, and the City of Amagasaki. In that study, surviving family members
of patients listed as having died of mesothelioma in selected demographic mortality
tables over the 3-year period from 2003 through 2005 were interviewed about each
patient’s occupational record and history of residence in Osaka Prefecture (Osaka
City, Takatsuki City, and Higashiosaka City) and Saga Prefecture. In addition, the
study also confirmed the residential addresses listed in each patient’s record of
registered domicile through the period from 1955 to 1974. Medical records of these
patients kept by health-care institutions were then updated with their respective
occupational histories. Industrial facilities that handled asbestos products from
1955 to 1974 — the period of heaviest asbestos use in Japan — were also identified.
While no professional medical appraisal of this study can be offered, it does raise
several noteworthy points about Osaka Prefecture that should be taken into account.
These points are discussed below.
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Of the 263 deceased patients considered by the study, interviews were held with
the consenting family members of 130. Of that number, it was learned that
32 (24.6%) had been approved for workers accident compensation; a relatively high
percentage. In addition, 108, or 83%, of the total were subject to at least one path of
exposure associated with their workplace, whether it involved an industrial accident,
their occupational field, exposure within their home, or entry into facilities that
handled asbestos. The pathway of exposure for 22 others could not be identified. Of
338 industrial facilities known to have handled asbestos, 109 are concentrated in the
City of Osaka, 47 in the City of Sennan, and 46 in the City of Hannan. Although
they tend to be spread throughout the Cities of Osaka, Sennan and Hannan, they are
mostly concentrated in the lowland or flatland areas. The epidemiological study
concluded that it was not possible to uniformly identify the types or amounts of
asbestos these facilities handled, the periods during which they used asbestos, the
asbestos form-factors or package formats they handled or processed, or whether they
released asbestos into the general environment during the two decades from 1955 to
1974. The study chiefly plotted the physical locations of the asbestos-handling
facilities and the residential addresses of the targeted patients, and investigated the
correlations between the two. It focused in particular on the correlations with
patients who were thought to have been exposed to, and contaminated by, asbestos
that had been released into the general environment, but concluded that no correla-
tions could be drawn for those who resided in the Amagasaki area (as will be con-
sidered in more detail later), and that further study of that topic was warranted. In
addition, albeit perhaps because it was limited to a focus on mesothelioma, the study
also concluded that no correlations could be found in the Sennan and Hannan
districts between asbestos-handling facilities and local deaths from mesothelioma
attributable to asbestos exposure through general environmental pathways (Osaka
Prefecture, Osaka City, Sakai City, Takatsuki City, and Higashiosaka City 2007).

The risk assessment conducted by the Osaka Prefectural Government in the
Sennan district was aimed at individuals aged 40 and over who had lived in the area
prior to 1990 and were considered to be at risk of being exposed to asbestos through
general environmental pathways. A total of 309 participants in the assessment
underwent diagnostic interviews and examinations. Of 168 subjects (54.4%) who
had medical indications, 30 (9.7%) were found to be ill. Of these 168 subjects, 142
(84.5%) were also found to have occupational or family occupational histories
related in some way to asbestos, whereas 26 (15.5%) did not have a directly iden-
tifiable history of asbestos exposure. Of the 168 who had medical indications, 130
(77.4%) had pleural plaque; of the 30 determined to have a disease condition,
5 (16.7%) had pulmonary asbestosis, 3 (10.0%) had lung cancer, and one subject in
this latter group had both pulmonary asbestosis and lung cancer. Of the 26 subjects
who did not have a directly identifiable link to asbestos exposure, 16 (61.5%) had
pleural plaque, 7 (26.9%) had enlarged lymph nodes, and one had lung cancer.
A follow-up of the lung-cancer patient has been scheduled in order to determine
whether his illness is due to asbestos exposure. The risk assessment report does not
offer any conclusions regarding links with the industrial facilities that have handled
asbestos. Nonetheless, the risk that local residents have been exposed to, and
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contaminated by, asbestos pollution cannot be denied given that the assessment did
identify typical disease symptoms even in subjects who had no directly identifiable
links to asbestos exposure (Osaka Prefectural Government 2007).

The Ministry of the Environment (MOE) and the City of Amagasaki have issued
an interim report on the findings of a joint epidemiological analysis and survey of
asbestos exposure. In that study, approximately 180000 Amagasaki citizens with a
history of local residence between 1955 and 1974, and a continuous record of
domicile up to the end of 2001, were selected and divided into several observation
groups. Of 50 Amagasaki citizens who had died of mesothelioma between 2002
and 2004, 42 who had a record of domicile in the specified time-frame were
selected for study. Of this group, 16 were determined to have been exposed to
asbestos through an industrial accident or their occupation, and 5 through exposure
in their home; the exposure pathway for another 10 subjects could not be identified,
and the remaining 11 were not actually studied. Based on the findings of this study,
the standardized mortality ratio (SMR) was high for Amagasaki residents up to
1965, and highest of all for those who became Amagasaki citizens between 1955
and 1959. Although many subjects in the sample did not readily fit into any of the
administrative classifications, the SMR for men ranged from 10.6 to 21.1, and was
the highest (21.1) for those who resided in the Oda district (Amagasaki) until
December 31, 1969. The SMR for women living in the same Oda district was also
at its highest (68.6) in the same time-frame, compared with a range of 29.6-68.6
for all time-frames. The Oda district is the neighborhood surrounding the Kubota
facility (The Ministry of the Environment and Amagasaki City 2007).

Given the relatively small scale of the subject sample in this risk assessment and
the lack of data on past sources of exposure, further study will be needed.
Nevertheless, even with the limited data, the findings of this study still support the
previously cited conclusions of Kurumatani and Kumagai. Despite the inadequacies
of risk studies of this kind, it seems undeniable that the Sennan district in Osaka
Prefecture and the Oda district in the City of Amagasaki have been hit by an asbestos
disaster.

2.1.3 Regulations and Follow-Up Countermeasures
Jor Asbestos Businesses and Related Facilities

Immediately following the Kubota Shock, the Ministry of Health, Labour, and
Welfare disclosed details of its administrative guidance for asbestos-related busi-
ness establishments. However, out of 124 establishments that received guidance, as
many as 57 (46%) were cited for violations of regulations designed to prevent
asbestos-related diseases. In particular, 30 (62.5%) out of 48 business establish-
ments involved in processing goods that contained asbestos were cited for such
violations. The highest violation rate was for a failure to implement asbestos-related
health examinations (24.2%), followed by violations of rules on the installation and
use of protective respirator equipment (21.0%), and failure to perform required
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measurements and prepare records thereof (20.2%). In addition, over 10% of the
establishments were cited for failure to install washroom or disposal facilities or
implement restricted-area practices. These violations point to a strong likelihood of
future asbestos-related industrial accidents. The current level of noncompliance
with established laws and regulations illustrates how difficult it may be to enforce
future restrictions on structural demolition projects and other operations involving
the risk of asbestos exposure.

In on-site inspections of 389 facilities subject to inspection in 15 prefectures, the
Ministry of Internal Affairs and Communications (MIC) Administrative Evaluation
Bureau found that 36 had degraded asbestos stocks that were at risk of airborne
dispersal and creating an exposure hazard. Of those 36, it was determined that 15
had not sealed off locations that used asbestos or taken other steps to prevent asbes-
tos exposure. High facility clean-up costs have been cited as the prime reason for
their failure to act. One project to decontaminate a privately operated parking tower
in Kagawa Prefecture was canceled owing to the estimated 60 million yen clean-up
cost. There have also been reports of facilities resorting to the dangerous practice of
routine sweeping of contaminated areas rather than implementing exhaustive clean-
up measures. Furthermore, according to the Ministry of Land, Infrastructure,
Transport, and Tourism (MLIT), approximately 32000 out of some 42000 large-
scale facilities in Tokyo with floor-space exceeding 1 000 m?* have not been inspected.
Even inspections of a sample of smaller facilities outside the scope of the regulation
detected asbestos exposure at 16.7% of the structures inspected (Asahi Newspaper,
December 12, 2007, and Nihon Keizai Shimbun Newspaper, December 12, 2007).

As these findings indicate, not enough has been done thus far to prevent asbestos-
related accidents.

In 2006, the national government announced an all-out ban on the use of asbestos.
Until that time, asbestos had been described as a wonder material and treated almost
as if the national economy would not survive without it. However, did Japan actually
face any turmoil or pandemonium after the ban took effect? The truth is that in prac-
tically every industrial sector, economic productivity has not been impeded to any
significant extent by the use of substitute materials. This suggests that the benefits
of asbestos derive not from its properties as a material, but rather from the fact that
it is less expensive than its substitutes. That point is further demonstrated by the fact
that dangerous asbestos textile industries, such as the one based in Osaka’s Sennan
district, have traditionally run their operations using low-wage labor. One question
worth asking at this point is how much asbestos remains in industry stockpiles.
Investigations of the roughly 3 000 products that contain asbestos have not even been
initiated. In December 2003, the Japan Asbestos Association released quantitative
data on the construction materials in which asbestos is used most extensively. From
1971 to 2001, the industry produced a cumulative total of over 4015 million m?, or
43.42 million metric tons, of construction materials containing asbestos, with an
estimated scrap or disposal rate of 5%, or 2.17 million tons, at the time of use. By
the association’s estimates, existing structures incorporate over 3 814 million m?, or
41.25 million tons, of construction materials containing asbestos, with an estimated
5.41 million tons of asbestos being utilized (Table 2.5).
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Table 2.5 Estimated (projected) quantities of asbestos-containing construction materials in
existing structures

Estimated quantities of
asbestos-containing

Scrap construction materials in  Betimated

Shipped quantities " rate Amount existing structures quantities

Floor Weight (%) at  scrapped at  Floor Weight of asbestos

space (metric time of time of use  space (metric (metric
Year (1000 m?) tons) use (metric tons) (1000 m?)  tons) tons)
1971 123678 1229826 5 61491 117494 1168335 190933
1972 137528 1321029 5 66051 130652 1254978 208618
1973 176208 1724671 5 86234 167398 1638437 270475
1974 137293 1350705 5 67535 130428 1283170 212273
1975 119399 1172095 5 58605 113429 1113490 185194
1976 132239 1319281 5 65964 125627 1253317 208650
1977 134801 1351686 5 67584 128061 1284102 212088
1978 132574 1328947 5 66447 127845 1262500 208312
1979 152962 1517406 5 75870 145314 1441536 236550
1980 147552 1444330 5 72216 140714 1372114 214395
1981 120729 1251092 5 62555 114693 1188537 167810
1982 124206 1276821 5 63841 117996 1212980 172344
1983 121990 1254728 5 62736 115891 1191992 163471
1984 131060 1342755 5 67138 124507 1275617 173824
1985 150255 1494169 5 74708 142742 1419461 185980
1986 150982 1518656 5 75933 143433 1442723 173904
1987 167524 1709219 5 85461 159148 1623758 187892
1988 182727 1849651 5 92483 173591 1757168 209028
1989 177081 1803727 5 90186 168227 1713541 209070
1990 184212 1862501 5 93125 175001 1769376 207869
1991 178699 1857209 5 92860 169764 1764349 195376
1992 141376 1636397 5 81820 134307 1554577 173026
1993 116571 1462937 5 73147 104498 1359790 153792
1994 109998 1431246 5 71562 104498 1359684 151581
1995 108629 1463480 5 73174 103198 1390306 141929
1996 107316 1465438 5 73272 101950 1392166 142599
1997 97802 1343287 5 67164 92912 1276123 131082
1998 75272 1042259 5 52113 71508 990 146 91821
1999 71462 1005021 5 50251 67889 954770 87991
2000 59971 898780 5 44939 56972 853841 80589
2001 41593 689931 5 34497 39513 655434 64279
Total 4015689 43419282 - 2170962 3814904 41248320 5412652

Source: Data from the Japan Asbestos Association

Figure 2.1 illustrates the projected trend in the volume of scrap construction
materials containing asbestos if the average service life is estimated at 30 years.
Based on that formula, the projected volume will peak at close to an estimated
1.8 million tons per annum in the year 2020. By that time, the estimated cumulative
floor space of demolished structures will surpass 170 million m?, and the estimated
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Fig. 2.1 Projected trend in the volume of scrapped asbestos-containing construction materials
Source: Japan Asbestos Association

volume of scrap asbestos alone will exceed 200000 metric tons. One point that must
be borne in mind here is the sheer quantity of asbestos in use by this sector: around
10 million tons. Even if other industrial sectors use only 1% or 0.1% of that amount,
in quantitative terms that still equates to a substantial 100000 tons or 10000 tons,
respectively. This is why it will be necessary to establish an accurate record of asbestos
use in the 3000 products containing asbestos cited earlier (Fig. 2.1).

Regarding the different types of scrap asbestos, the government has established
strict handling criteria, and mandated that industrial users should assign special
industrial waste product managers to supervise the handling of types of particulate
asbestos. Nonparticulate scrap asbestos products, such as those in formed board
shapes, are considered safe provided they are not pulverized or cut apart. The
Ministry of the Environment delineates these separately from other types of scrap
product, requires that they be covered with sheeting or placed into bags for storage
or transport purposes, and stipulates that as a rule they must not be pulverized or
cut apart. Although these materials may be disposed of in safe disposal sites tradi-
tionally approved for the disposal of building rubble, if they are disposed of in
landfill sites, it is required that this must be done in designated locations, and that
the landfill materials must be covered with a surface layer of soil at the end of each
working day.

As these examples suggest, strict regulations have been established for the
disposal of scrap asbestos products. However, when an enormous volume of waste
material has to be disposed of, the question is whether disposal site operators will
be prepared to devote the care and attention required for proper disposal in line with
regulations, or to provide the oversight framework needed in order to blow the
whistle on violators of the previously cited preventive regulations against asbestos
contamination. Above all, the question remains whether asbestos-containing scrap
materials can be safely disposed of in an age where candidate landfill sites for the
disposal of industrial waste in general are becoming increasingly scarce.
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Intermediate processing is one way of ensuring the safer disposal of particulate
asbestos materials, but not enough facilities for dissolution processing have yet
been built. Although interviews with the Ministry of the Environment heard reports
that dissolution processing facilities were available in 16 locations, interviews with
the Japan Asbestos Association determined that ultra-high-temperature dissolution
facilities were available in only six locations operated by the Nippon Steel Corp.
and other companies, and that in any event, not many facilities of this kind exist.
Processes for chemical dissolution have not yet been perfected for commercial use.
Although it would be worthwhile to clearly specify the amount of asbestos in con-
struction materials, procedures for special handling would be complicated. One fear
is that homes and other small-scale structures will be bulldozed at the time of
demolition, thus aggravating the extent to which asbestos-containing materials are
pulverized or crushed.

Interviews with the Japan Asbestos Association reportedly found that the transi-
tion to asbestos substitutes is almost complete. As demonstrated by cases of silica
litigation currently under way in the US, the safety of material alternatives to asbes-
tos has been brought into question, and will be a matter for future study. In addition,
as echoed by revelations that the NICHIAS Corporation cheated on inspections by
dousing its fire retardant construction materials in water prior to tests, questions
about the actual effectiveness of asbestos substitutes still linger.

Although public concern about the asbestos issue clearly subsided after enact-
ment of the New Act, the harm caused by asbestos can be expected to continue to
mount over the coming half-century. Counter-measures to deal with the asbestos
issue, including reforms and innovations under the New Act, are only now begin-
ning to take shape. Given that backdrop, we now explore world-wide trends and
some of the theoretical issues in order to gain a clearer picture of the asbestos
crisis.

2.2 The Asbestos Crisis and Modern Political
and Economic Systems

2.2.1 International Trends in Asbestos Use and Contamination

Utilizing statistics on world asbestos production and consumption published by the
US Geological Survey, I selected 15 countries for comparison, and explored quan-
titative trends in asbestos use. Table 2.6 lists the quantities used in 10-year increments,
starting in 1920. The latest year for data was 2003. Asbestos use is estimated to
have reached an actual cumulative total of around 180 million metric tons from
1920 to the present day, the period for which statistical records are available. As far
as rough estimates permit, correlations can be drawn between the quantity of asbestos
used and the scale of GDP in the advanced industrial countries up to the time that
asbestos use was limited or banned. Further, the quantities used peaked during
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periods of accelerated economic growth. As these trends in consumption show, the
quantities of asbestos used declined first in Sweden, then in the UK, and then in
the US after early restrictions on asbestos use came into effect in the 1980s.
Comparable declines began to appear in Germany, France, and Italy in the 1990s,
with Japan effectively the last industrial power to follow suit in the first decade of
the twenty-first century. Conversely, in the developing countries, the quantities of
asbestos used actually began climbing sharply in the 1990s and thereafter, particu-
larly in the Asian countries of China (to 500000 tons/year in the 2000s), India
(300000 tons/year in the same period), and Thailand (100000 tons/year in the same
period), and in the South American country of Brazil (200000 tons/year in the same
period). Among countries transitioning from socialist to capitalist market economies,
Russia exhibited an unusual increase in asbestos use from 1.47 million tons in 1980
to 2.15 million tons in 1990. Even now, it is still a heavy consumer, using over
400000 tons/year. These countries have not yet implemented any asbestos counter-
measures; that will be a future challenge. As these trends illustrate, asbestos was a
material which was essential in the drive for rapid industrialization and urbaniza-
tion. Banning the use of asbestos is possible once the pace of industrialization and
urbanization has begun to slow, but to date very few countries have banned its use
during an accelerated growth phase aimed at building an economic structure based
on energy-intensive consumption (Table 2.6).

In keeping with the definition of complex stock pollution, citizens face the risk
of exposure and harm at all stages of the asbestos product cycle, from manufacture
and distribution to consumption and disposal (for more details, see Miyamoto 2000,
2007).

In other words, the future victims of asbestos contamination can be expected to
be found in many workplaces and households, both nation-wide and world-wide.
Moreover, their symptoms will begin to manifest themselves anywhere from 10 to
50 years after being exposed. Given this scenario, it is possible that the business
establishments that were responsible for their exposure to asbestos will no longer
be readily known. It is believed that exposure to asbestos is the underlying cause in
80-90% of all cases of mesothelioma. However, the effects of tobacco use, dietary
habits, and environmental conditions should also be factored in as possible causes
of lung cancer and other cancers of the internal organs. For this reason, government
agencies tend to be reluctant to declare asbestos contamination a clear-cut cause.
Owing to a mixture of influences, including the uncertainties of, and potentiality
for, multiple causal agents and sources of responsibility, flaws in medical diagnos-
tic procedures, and the slow pace of progress in the field of epidemiological sci-
ence, the true extent of the harm from the massive, long-term use of asbestos
world-wide is not yet known.

In the United States, approximately 10000 citizens currently die each year from
illnesses attributed to asbestos exposure. This annual total is expected to reach its
peak in the year 2015. Various corporations have already been ordered by the courts
to pay around $65 billion (nearly 7 trillion yen) in damages. In France, yearly deaths
from asbestos-related causes average about 3000, and the cumulative loss of human
lives is expected to reach up to 100000. In 2000, the French government established
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a special indemnification fund for asbestos victims (FIVA, Fonds d’Indemnisation
des Victimes de I’Amiante), and began managing the fund in 2002. It is estimated that
funding in the range of 26.8-37.2 billion euros (roughly 4.5-6.2 trillion yen) will be
needed over the coming 20-year span. Between 2002 and 2006 in the UK, under the
compensation framework for industrial accidents, approximately 12000 citizens
were recognized as patients with legally defined occupational illnesses stemming
from asbestos exposure. Of that total, 6420 were mesothelioma patients.'

Japan has utilized an estimated 10 million metric tons of asbestos to date.
Takehiko Murayama projects cumulative deaths from mesothelioma at around
100000 over the coming 40 years. Extrapolating from that estimate, mesothelioma
deaths world-wide may reach as many as 1.8 million, considering that the global
use of asbestos has totaled approximately 180 million tons to date. Under the
Helsinki Criteria, nearly twice as many deaths are believed to stem from asbestos-
induced lung cancer. That is equivalent to roughly 3.6 million lives world-wide.
Together, these estimated totals may surpass five million lives. If we also take into
consideration the many patients who have suffered and died from pulmonary asbes-
tosis, it would seem no exaggeration to describe the harm from asbestos as a catas-
trophe on an unprecedented scale. Moreover, large quantities of asbestos are still
being utilized by the developing world. Even if the future brings advances in pre-
ventive methods and medical treatment, asbestos-induced illnesses are likely to
rank alongside automobiles as one of the top causes of social loss attributable to
normal economic activity throughout the rest of this century. What is known now
is only the tip of the iceberg. Further efforts must be made through epidemiological
research and the identification of asbestos victims in order to gain clear insights
into the full scale of the asbestos catastrophe. How could this catastrophe have been
allowed to occur in the first place, and then be so largely neglected?

2.2.2 The Asbestos Crisis as a Product of Flaws in Modern
Socioeconomic Systems

Reflecting its popularized image as a miracle or wonder material, asbestos does
excel in various properties, including heat and fire resistance, suitability to a variety
of applications, and physical stability. Furthermore, it has been in wide use for
many years. However, the heavy levels of asbestos use commonly observed now did
not appear until after the Industrial Revolution was underway. As Table 2.6, trends
in asbestos consumption, illustrates, it was the American way of life, with its mass
consumption and urbanization, that set the trend toward heavy asbestos use into
motion. Suffice it to say that the arms race (and the mechanization of warfare with
the development and manufacture of battleships, fighter aircraft, tanks, and other
vehicular military machinery) further fanned the flames behind this trend. This was
highlighted by a sharp jump in asbestos use within the US to almost 200000 tons
a year starting around 1930, a trend which was sparked in the 1920s and thereafter
by the invention of the Model-T automobile, and fueled by the heavy consumption
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of energy to supply the mass market with automobiles, electrical machinery, and
other durable consumer goods, the trend toward urbanization, the widespread con-
struction of dwellings as another class of consumer durable, and the steady build-up
of new steel and steel-reinforced concrete high-rise structures alongside conven-
tional stone architecture buildings. Many other countries have also demonstrated a
sharp increase in consumption in parallel with modernization efforts influenced by
the US economic model. Following the shift into its own phase of rapid economic
growth in the 1960s, Japan also experienced a steep surge in asbestos use coincid-
ing with its efforts to urbanize and adopt American-style mass consumerism, par-
ticularly with the manufacture of automobiles, the construction of concrete
high-rise buildings, the development and spread of a modern water supply and
sewerage infrastructure, a supporting base in a heavy chemical industry and large
power-generating facilities, and other elements of energy infrastructure.

From a different perspective, energy-intensive manufacturing facilities and con-
sumer goods require asbestos for its properties as a heat-resistant material.
Urbanization has been accompanied by the concentrated build-up of factories and
other business establishments together with residential zones, which in turn raise
the risk of fire hazards. These trends presumably encouraged the increased use of
asbestos to take advantage of its qualities as an effective fire-resistant, sound-
proofing material. From that perspective, one may conclude that modern economic
systems driven by energy-intensive forms of mass production and consumption,
and spatial urbanization strategies that strive to harness the benefits of infrastruc-
ture build-up, provided the key source of demand for intensive asbestos use. Suffice
it to say that demand for asbestos climbed when such systems were being built.
Once the structure is in place, however, it should be possible to make the transition
to asbestos alternatives.

Although many developing countries are aware of the severity of the asbestos
crisis in the advanced industrial world, they have continued to use asbestos in mas-
sive quantities. One reason is that they are still in the process of building modern-
ized economic systems of their own. Another is that they are also in the midst of
military build-ups, and are using asbestos because of its exceptional material quali-
ties and low cost.

Efforts to control asbestos hazards have not been successful even within modern
economic systems that use asbestos in massive quantities. This reality highlights a
failure of government administrative and political systems, which should be giving
top priority to the protection of human life, health, and fundamental human rights.
Had most national governments heeded the alarms sounded by the International
Labour Organization (ILO) and implemented asbestos investigations and controls
on that basis, the damage from asbestos might not have become as extensive as it
now is. The problem, as has been seen with other cases of industrial pollution and
disasters, is that preventive measures and curbs against the social losses posed by
modern economic systems give priority to economic growth, and are built on a
structure of collusion between bureaucrats, politicians, and big business rather than
a public—private relationship of checks and balances. Additional blame may be
ascribed to the weakness of social movements, led in particular by labor movements,
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that are unable to remedy these governmental flaws, and to the weakness of news orga-
nizations that lack freedom of speech or a firm sense of justice. In developing
countries characterized by collusion between bureaucrats, politicians, and big busi-
ness, these issues have delayed the preparation of effective legal curbs and regula-
tions, and even the academic community has not been able to effectively shed light
on the harm caused by asbestos or sound an alarm. Further, owing to the lack of
freedom of speech or association, labor movements and citizen-led drives advocat-
ing the introduction of asbestos curbs and regulations have not materialized because
of the difficulty of alerting the public to the dangers of asbestos or reporting on
asbestos-related accidents and illnesses.

Perspectives of this kind facilitate a better understanding of the relationship
between asbestos-related accidents and the fundamental nature of modern political
and economic systems. Examining the historical background of this relationship is
of significant value to an analytical understanding of socialist and capitalist sys-
tems, as well as modern civilization. At the same time, it seems imperative that we
do not neglect the task of weighing the benefits and risks of asbestos alternatives as
long as these systems remain in place.

2.3 Responsibility for, and Relief from, Complex Stock
Pollution

2.3.1 Judicial Relief and Administrative Relief: Experiences
at the Country Level

Most advanced industrial nations have created public indemnification frameworks to
provide relief for the victims of workplace asbestos exposure and contamination.
This is a form of no-fault insurance, and as such, in most cases it is limited solely to
the provision of economic or financial compensation. However, asbestos pollution is
different from flow pollution in that not all victims may be guaranteed relief. The
reasons are as follows: (1) certain causal relationships may be unknown; (2) certain
victims may not be aware that they have been affected; (3) only certain victims may
apply for relief; (4) the companies liable for the pollution may no longer exist.
Furthermore, no relief frameworks have been set up to handle cases of asbestos
exposure affecting the family members of workers in asbestos-related industries, or
of asbestos pollution affecting local residents. Recourse in those cases would involve
seeking relief through the courts or having public indemnification frameworks
revised and updated. That is basically where the situation currently stands in relation
to measures for relief in most industrial countries. Capitalist market societies abide
by the principle that businesses operating on the basis of free competition are
responsible for their actions. Hence, a victim that stands to benefit through litigation
will, as plaintiff, typically take the liable company to court, have the defendant’s
liability established, and seek damage compensation accordingly. However, given
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the aforementioned nature of asbestos exposure and contamination, there is a limit
to the effectiveness of the courts. For that reason, more countries have begun to
establish new indemnification laws which differ from the laws or frameworks they
may already have in place for the provision of compensation to victims of workplace
accidents. Seeking resolution through the courts is the mainstream approach in free
societies such as the US, whereas in countries such as those in Europe with tradition-
based social policies, public indemnification frameworks have been set up. This
section briefly examines some of the problems facing both approaches.

2.3.1.1 Asbestos Litigation in the US

In the US, each state has its own workers accident compensation framework. These
frameworks differ state by state, but do not always function effectively in terms of
gaining relief for victims. In New Jersey, a Polish national employed as an office
worker for Johns Manville Corp. received relief money through that state’s frame-
work, and then filed a lawsuit through which he received $30000 in damages. In
later testimony, the worker disclosed that from the $30000 court award, he repaid
$10000 back to the state of New Jersey in compensation, used another $10000 to
pay his attorneys’ fees, and kept only $10000 of the award for himself. Asbestos
court cases can be complicated exercises in litigation that involve multiple defen-
dants. What is more, plaintiffs face difficulties in establishing a causal burden of
proof owing to the long periods of dormancy that usually intervene between the
initial exposure and the initial presentation of medical symptoms. However, in the
US, litigation is deemed a desirable means of obtaining relief money for victims of
asbestos exposure (DiMuzio 2007).

The attorney Robert Horkovich has earned $2 billion from compensation claims
in his work as one of the most prolific attorneys involved with asbestos issues and
litigation having to do with the Super Fund Law. Drawing from his own experience,
Horkovich notes that litigation does not always furnish victims with an acceptable
resolution. As mentioned in other work by this author, a huge number of asbestos
cases have gone to court; as of the year 2000, 59 000 cases had been filed, involving
a total of 8400 defendant companies and some 600000 plaintiffs. Horkovich has
predicted that the existence of multiple defendants could lead to as many as 300 000
cases of litigation. To date, insurance companies have already paid out approxi-
mately $65 billion in damage compensation claims, a sum that exceeds the com-
bined value of losses from the 9/11 terrorist attacks and Hurricane Andrew. Of the
total in damage compensation, insurers (half of them based abroad) paid 61%,
while defendant companies paid the remaining 39%. About 42% of the total asbestos
court awards is paid out as compensation to plaintiffs, 31% is paid as insurance
company compensation and legal fees for defense attorneys, and 27% is paid as
legal fees for plaintiff attorneys. Although the insurance industry did away with
asbestos-related insurance products in 1985, in many court cases, awards for
damages were for medical conditions that existed prior to 1985. As this illustrates,
plaintiffs, on average, receive no more than 30—40% of the award granted in a
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successful court case. Nonetheless, due to the high cost of health care coupled with
the absence of a public health insurance system in their country, many victims in
the US hold out strong hopes regarding litigation.

Over 70 companies, including the aforementioned Johns Manville Corp., have
already been bankrupted by court litigation (Carroll et al. 2007). The Federal
Government thus decided to revise its bankruptcy laws for corporate protection,
make failed firms establish a joint trust, and allow damage compensation issues to
be handled through that trust, thus sparing parent companies from litigation and
allowing them to stay in business. Using that approach, Johns Manville Corp.
entrusted its damage compensation burden to the established trust, and is now
thriving and doing better business than before. The trust receives contributions
from companies subject to litigation proceedings. However, the amount of funding
paid into the trust thus far seems trivial compared with the amount of damage
compensation paid out by parent firms before their filings for bankruptcy.>

Asbestos litigation has not been limited to trials seeking compensation for work-
place accidents or environmental pollution. According to Gary M. DiMuzio, some
cases involve the application of product liability and building liability laws. When
filing suit under the product liability laws, a plaintiff only needs to demonstrate that
damage was incurred as a result of product flaws. Defendants are held strictly liable
for product flaws in design, manufacture, and even marketing, as in the case of
defective or missing warning labels. Additionally, under building liability laws,
builders are legally liable for accidents or damage incurred by the building’s owner
or tenants due to building flaws.

Accordingly, litigation proceedings can be fairly complicated and involve mul-
tiple defendants owing to issues with product or building liability. For this reason,
while in some cases defendants may not have acted illegally on their own, they
cannot escape liability just because their actions were compounded by the illegal
actions of other defendants, causing injury or damage, and it cannot be demon-
strated that those actions were committed by the other defendants alone. Because
plaintiff assertions of strict product liability or joint liability are also often applied,
defendants are more likely to lose their case. According to DiMuzio, defense attorneys
in such cases often actively plead for strengthened conditions on the plaintiffs’
burden of proof, or for limiting the scope of product liability to products manufac-
tured only within the past 10-15 years (DiMuzio 2007).

In view of the formidable litigation climate that many companies face, the US
Senate has proposed legislation calling for asbestos relief. This would establish a
$140 billion fund comprising reserves of $90 billion for defendant companies, $46
billion for insurers, and $4 billion for a pre-established indemnification fund. One
goal would be to offer administrative sources of relief in lieu of litigation through
the courts. The Senate also enacted legislation imposing a ban on asbestos sales, to
take effect in 2 years. That law is relatively loose by Japanese standards, as it will
initially apply only to products with an asbestos content of at least 1%. Asbestos
victims and environmental groups (e.g., the Environmental Working Group)
supporting them have expressed opposition to these new administrative regulations
and relief frameworks.
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2.3.1.2 The Public Relief Framework in France

As mentioned earlier, France established special funds for compensation for
asbestos victims (FIVA) in December 2000. This is a social insurance framework
designed to provide relief compensation to people recognized to be suffering
from asbestos-induced occupational diseases, as well as people who have been
directly exposed to asbestos. FIVA is funded by the national budget and the
industrial accident and occupational disease division of the social insurance pro-
gram. Of the 1238 billion euro in funding provided to date (2001-2005), 130
million euro (10.5%) came out of the national budget and 1.108 billion euro
(89.5%) was provided through the social insurance program. Eligibility for relief
compensation from FIVA extends to citizens with a range of conditions, including
mesothelioma, lung cancer, pulmonary asbestosis, pleural plaque, and bilateral
diffuse pleural thickening. As noted earlier, it is estimated that the fund will need
from 26.8 to 37.2 billion euro to cover compensation payments made over the
next 20 years.

In 2000, France also established the Asbestos Workers Early Retirement Fund
(FCAATA), which mandates retirement for victims and previously exposed workers.
It comprises a fund that pays out lifelong benefits to allow asbestos-exposed workers
to retire early. In their final 12 months of employment, workers receive an average
65% of their salary in the form of FCAATA benefits. Forty thousand workers used
this program in 2004.

FIVA shares the same objectives as the asbestos relief act in Japan. However,
together with the FCAATA program, it functions more like a social insurance
framework. Like the workers accident compensation insurance framework in Japan,
FIVA covers a broad scope of disease conditions. France differs from Japan in that
the French government already concedes that there have been policy failures in
dealing with the asbestos problem. Furthermore, French relief compensation pay-
ments are comparatively large in scale.

Although the French framework excels over its Japanese counterpart in these
areas, the current framework drew the following criticisms from Prof. Annie
Thebaud-Mony, a researcher representing the Institut National de la Sante et de la
Recherche Medicale (Thebaud-Mony 2007).

1. The polluter-pays principle has not been applied.

2. The key persons responsible for this vast health tragedy have eluded civil and
criminal liability.

3. Compensation payments to patients have been inequitable.

4. No consideration has been given to prevention.

5. The authorities are resistant to the ideal of seeking criminal justice.

Because of these shortcomings, the number of lawsuits dealing with asbestos expo-
sure rose from around 300 in 2002 to around 500 in 2004, and in most of those
cases, employers were reportedly found to be guilty of negligence.
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2.3.2 Issues for Future Study

Although the Ritsumeikan Asbestos Research Project at Ritsumeikan University is
pursuing investigative research inside and outside Japan and holds interviews with
other researchers on asbestos exposure, its activities have only just begun.
Furthermore, countermeasures against asbestos exposure are in their infancy and
many issues remain to be addressed.

First, above all, it is imperative that we develop a complete picture of the extent
of past exposure, and establish an outlook for future trends in exposure. To that end,
we must launch additional epidemiological surveys and strive to identify all indi-
viduals suffering from asbestos exposure. Currently, national as well as local gov-
ernment agencies in Japan have been noncommittal about exposure studies, citing
the fiscal budget squeeze as their reason. As noted earlier, it is urgent that current
and former workers at asbestos-related businesses be identified and registered and
provided with access to medical examinations on a continuing basis. This also
applies to current and former workers in the structural, demolition, and scrap
industries.

For preventive purposes, we need to know where asbestos has accumulated in
the environment. This means that information on nearly 3000 different products
must be publicly disclosed. In particular, disclosures on buildings that contain
asbestos are needed, along with clear labeling on asbestos-containing construction
materials, as these will be the largest sources of asbestos exposure in the years
ahead. Large-scale demolition and scrapping projects are planned to get under way
soon, but we also need to require that contractors must submit advance notice about
smaller projects of less than 1000 m? in scale, ensure that workers are able to per-
form their operations with maximum safety, and prevent asbestos fibers from
impacting the surrounding environment. Although it is highly likely that many
public agencies will declare themselves unable to expand their teams of supervisory
personnel due to the current fiscal budget crunch, one conceivable alternative would
be for local communities and nongovernmental agencies to explore the idea of set-
ting up their own frameworks for monitoring and whistle-blowing.

In view of the findings of surveys and research conducted to date, Japan must
establish a public social insurance-type framework for relief compensation which
resembles the Western examples described previously. To offset current deficien-
cies, Japan must also move forward with litigation seeking civil damages from
asbestos polluters. As long as holes in the legal structure remain, victims will have
no choice but to launch administrative lawsuits (class-action lawsuits).

Revising the provisions of the New Act will be one task that must be completed
in the near future. As already demanded by Diet resolutions and victims’ groups,
the scope of relief money must be identical to that given for work-place accidents,
and the amounts of compensation must be raised to levels which are comparable to
those paid to victims of work-place accidents. If these steps are to be implemented,
presumably the fund for relief money must also be drastically expanded.
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An unknown number of questions remain to be addressed, including whether
Kubota and other companies will continue to pay the same levels of relief money
to the victims of their pollution and the families of employees exposed to asbestos,
whether patients and families compensated through the workers accident compen-
sation insurance framework will demand increased benefits, and how diagnostic
procedures and treatment methods can be improved. Currently, however, the scale
of relief funding itself remains far too small. Although the Kubota Corporation and
the NICHIAS Corporation share the burden of making special contributions to the
relief fund, the reality is that there are also many victims from shipbuilding, auto-
motive, electrical components, construction, and other fields. It therefore follows
that the burden of funding contributions must be extended to these other business
sectors. Identifying causal factors and current trends behind asbestos exposure will
demand additional survey work and research, as well as revisions to the structure
of the relief fund itself.

Should more cases of asbestos exposure and illness arise in the future among
workers in the demolition and repair industries, we will face a hurdle in providing
relief to workers in those fields who are not covered by the workers accident com-
pensation insurance framework. In reality, workers for many small businesses are
apparently outside the scope of coverage. Even under the provisions of the New
Act, relief payments to victims of pollution amount to little more than consolation
payments, and certainly do not deserve the label of compensation. Considering
these circumstances, it seems amazing that so few cases of litigation have been filed
in Japan thus far. Also, as demonstrated by litigation over asbestos pollution in the
Sennan district, plaintiffs have sued the national government because many of the
actual polluters were small companies that have already gone out of business.
Given the deficiencies observed in the relevant regulatory structure to date, it seems
only natural that plaintiffs would choose to sue the government. However, should
not plaintiffs also be filing lawsuits against those textile companies and wholesale
trading houses that have produced or handled merchandise utilizing asbestos fiber?
In my view, holding multiple companies liable, as is common practice in the US,
can be effective in determining who the polluters are. Further, unless there is prog-
ress in the courts, efforts to amend and improve the New Act will not make any
headway either.

As an advocate of asbestos countermeasures in the US, the Environmental
Working Group (EWG) has recommended the following solutions to the current
state of affairs in that country (Environmental Working Group 2005).

1. Establish a legitimate relief framework for all victims of asbestos exposure. That
task must neither be delayed nor allowed to become too complex. The reason is
because asbestos is still in use. The framework for relief money must be in place
for at least 50 years, if not longer.

2. To ensure that every individual harmed by asbestos exposure receives relief
and aid, a large-scale asbestos health screening campaign must be implemented.
The goal will be to screen all persons who have a history of working in an
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asbestos-affected environment so that the several million individuals harmed by
asbestos exposure can be accurately identified.

3. Restrictions must be placed on the practice of making people forfeit their rights to
legal representation. The government trust fund may be only part of the right solu-
tion to the asbestos problem. However, participation in the fund must be voluntary.
The reason is that we already have a fund to help the families of those lost or injured
by asbestos exposure from the collapse of the World Trade Center buildings.

4. Asbestos must be banned. There is no reason to engage in further futile debate
over the needless suffering and deaths caused by the use of asbestos. Asbestos
substitutes exist. It is time to ban asbestos now.

5. The government institutions and agencies responsible for public health and the
environment must strictly monitor the health-care services (relief) provided to
the victims of asbestos-induced illnesses. The reason for this is that according to
news reports, certain institutions for asbestos relief have been engaged in flawed
and dubious operations.

The proposals and recommendations tendered by the EWG seem to apply to
national policy in Japan as well as other countries with citizens who have been
exposed to asbestos. Asbestos is a global problem. As a proponent of free trade,
in 2001 the World Trade Organization (WTO) decided to recognize bans on the
importation of asbestos implemented by WTO member countries for health-
related reasons. Some years earlier, in 1997, the Canadian government filed a
WTO lawsuit against France, claiming that the French ban on asbestos was a
technical trade barrier that violated the principle of free trade. Later, in 1999, the
EU voted to implement a full-scale ban on asbestos, and requested that by
January 1, 2005, all EU member countries should prepare and implement domestic
ordinances banning the use of asbestos for all purposes except only as a material
for the separation membranes used in chlorine plant electrolysis tanks. This
amounted to a measure in support of France’s position. Given these circum-
stances, the WTO decided to recognize the French ban, thus marking its first
approval of a measure restricting trade since implementing rules for the resolu-
tion of trade disputes.

Given this international backdrop, it is indeed problematic that many developing
countries, and in particular China, India, Thailand, and Brazil as well as the transi-
tional economy of Russia, continue to use asbestos (mainly chrysotile) in vast
quantities. In the years ahead, our hope is that we can adequately convey the lessons
of Japan’s own failures to these countries, and urge them to adopt appropriate poli-
cies as quickly as possible.

Notes

1. These statistics were taken from BANJAN (2007).
2. Robert Horkovich’s Lecture (August, 2006, New York City).
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