Chapter 2
Legal and Ethical Issues in Providing
Mental Health Disability Evaluations

Donna L. Vanderpool

Introduction

The practice of psychiatry generally entails a low liability risk when compared to
other medical specialties (Physicians Insurers Association of American 2011). The
two greatest professional liability risk areas for psychiatrists are treating patients
with suicidal behaviors and psychopharmacology issues (Professional Risk Man-
agement Services, Inc. 2010). Nonphysician clinicians have an even lower liability
risk. When providing an evaluation for non-treatment purposes, such as disability
evaluations or fitness for duty evaluations, the risk of being sued for malpractice is
minimized even further. Moreover, the fact that a lawsuit is filed against the
clinician does not mean that the defendant clinician will be found liable. Many
cases filed against clinicians are not pursued, or are dismissed during litigation.
Thus, performing disability evaluations presents low professional liability risk for
mental health clinicians.

Nevertheless, the risk, though small, cannot be ignored. Mental health profes-
sionals conducting disability evaluations should understand what aspects of this
practice present liability risks and how to effectively manage these risks to
decrease the possibility that they may inadvertently engage in practices that create
liability. This is easier said than done, as this is a relatively new area of legal
scrutiny. Case law defining liability and risks is new and evolving. The following
discussion reviews the current legal decisions, and their implications, which define
areas of risk and assist mental health clinicians in managing risks. Case examples
in the form of specific legal cases will be provided throughout the chapter to
illustrate these points.
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Patients or Evaluees

In those situations where the disability evaluation is performed on a non-patient,
the evaluation is viewed as a type of independent medical evaluation (IME). For
the purposes of this chapter, liability will be discussed in terms of IMEs. The issue
of what duties, if any, are owed by a clinician evaluating a non-patient evaluee is a
legal question that courts have only begun to address and some duties remain
undefined. Moreover, there are other problems that can arise when a treating
clinician takes on the additional role of objective reporter or expert for purposes of
disability evaluation (see discussion below on dual roles).

The Mental Health Disability Evaluation

Regardless of whether the disability evaluation is being performed for a patient or
a non-patient, mental health clinicians should be aware that disability evaluations
differ in significant ways from clinical evaluations for treatment purposes. Unlike a
treatment evaluation, the disability evaluation is conducted for the sole purpose of
sharing clinical information with a third party, such as a disability insurance
company or an employer. The evaluee should understand the purpose of the
evaluation and should also understand that treatment is not a primary or additional
goal.

Another difference between mental health treatment evaluations and disability
evaluations is that various types of disability evaluations inherently carry a risk of
moving into litigation, resulting in the need for the evaluating clinician to testify in
legal or administrative proceedings. Mental health evaluators can be required to
provide deposition or trial testimony, or testimony in an administrative tribunal
(such as in disputes regarding Social Security Disability Insurance claims or
Workers’ Compensation claims). Clinicians unfamiliar with or lacking training in
defending their opinions in a legal arena may find themselves unprepared to
provide adequate testimony.

Finally, many mental health disability evaluations require expertise beyond that
provided by most general psychiatry or psychology post-graduate training pro-
grams. Disability evaluations require a detailed evaluation of work issues (ability
to perform work tasks as described in a job description), beyond that typically
required in an evaluation conducted for treatment purposes. In addition, there may
be specific federal and state laws relevant to conducting and reporting the results
of mental health disability evaluations (such as workers’ compensation laws) that
mental health evaluators must understand and with which they must comply. For
example, as discussed in Chap. 10, Americans with Disabilities Act evaluations
often request answers to questions involving statutorily defined terms not typically
addressed in a clinical evaluation conducted for treatment purposes or even other
types of forensic evaluations.
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Liability, While Limited, Is Increasing

While the risk of liability associated with performing disability evaluations is
relatively low, as noted above, there are some legal risks and ethical standards that
should be understood. Historically, there was little professional liability risk for
mental health clinicians performing an IME, such as a disability evaluation. Courts
and state licensing boards were not interested in allegations that were not related to
treatment or were outside the treatment relationship.

However, more recently, courts have been asked to consider evaluator liability
in such non-treatment relationships. Licensing boards have also expanded their
regulatory interest to cover IME activities. As a result, there is expanding liability
for mental health clinicians providing disability evaluations. Accordingly, clini-
cians performing disability evaluations should have an understanding of the var-
ious existing legal and ethical obligations imposed by legislatures, regulators,
courts, and professional associations. Mental health clinicians should also confirm
with their malpractice liability insurance carrier that conducting disability evalu-
ations outside of a treatment relationship is covered under their policy.

This chapter presents case law examples illustrating the aspects of practice for
clinicians providing disability evaluations and other types of IMEs that have
become the subject of debate in the courts. These cases illustrate the dynamic
process by which the legal system is continuing to assess and define the duties and
responsibilities that IME clinicians owe evaluees, despite the fact that no treatment
relationship exists. By becoming familiar with some themes of the cases, mental
health clinicians can minimize the risk associated with the provision of disability
evaluations. Moreover, by understanding the legal expectations associated with
these evaluations, clinicians should be better able to assess when a referral to an
independent evaluator is appropriate for their own patients who require a disability
evaluation.

A glossary of legal terms is provided in Appendix I, and a more comprehensive
survey of appellate IME liability case law is presented in Appendix II. Clinicians
should be mindful that the law in the area of IME liability continues to evolve. The
cases discussed here are always subject to being reversed, being overruled, and
being affected by subsequent changes in administrative and statutory law. Also,
while many of the cases discussed in this chapter do not involve a mental health
IME, the impact of the decisions would be applicable to other types of IMEs,
including mental health disability evaluations.

Dual Roles

When treating clinicians take on the additional role of objective reporter or expert
for purposes of disability evaluation, the dual roles can bring with them the very
real possibility, even the inevitability, of conflicting obligations (i.e., the patient’s
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clinical needs vs. the patient’s legal needs). Conflicting obligations can increase
the risk of clinical, ethical, and even legal problems.

When performing a disability evaluation, clinicians are expected to strive for
objectivity. As noted by the American Medical Association (AMA) in Ethics
Opinion 10.03 Patient-Physician Relationship in the Context of Work-Related and
Independent Medical Examinations (American Medical Association 1999), phy-
sicians should “evaluate objectively the patient’s health or disability. In order to
maintain objectivity, [physicians] should not be influenced by the preferences of
the patient-employee.” In the related Council on Ethical and Judicial Affairs
Report, the AMA gives the following example: “even though a patient may not
want to return to work, an exam could reveal that he or she is able to resume
employment duties” (American Medical Association, Council on Ethical and
Judicial Aftairs 1999).

According to the Specialty Guidelines for Forensic Psychology (Forensic
Psychology Guidelines) developed by the American Psychological Association
and the American Psychology-Law Society (APLS), “when conducting forensic
examinations, forensic practitioners strive to be unbiased and impartial, and avoid
partisan presentation of unrepresentative, incomplete, or inaccurate evidence that
might mislead finders of fact” (American Psychological Association and American
Psychology-Law Society 2011).

Disability evaluations are clinical evaluations conducted for non-treatment
purposes. As such, they are similar in many, and at times all, respects to forensic
mental health examinations. The American Academy of Psychiatry and the law
(AAPL), the professional organization of forensic psychiatrists, has provided
Ethics Guidelines for the Practice of Forensic Psychiatry (Ethics Guidelines).
These address many issues that arise in disability evaluations. AAPL’s guidance in
respect to objectivity is similar to that of the AMA’s and in the section “Striving
for Objectivity” states:

Psychiatrists who take on a forensic role for patients they are treating may adversely affect
the therapeutic relationship with them. Forensic evaluations usually require interviewing
corroborative sources, exposing information to public scrutiny, or subjecting evaluees and
the treatment itself to potentially damaging cross-examination. The forensic evaluation
and the credibility of the practitioner may also be undermined by conflicts inherent in the
differing clinical and forensic roles. Treating psychiatrists should therefore generally avoid
acting as an expert witness for their patients or performing evaluations of their patients for
legal purposes (American Academy of Psychiatry and the Law 2005).

Similarly, the Forensic Psychology Guidelines state:

Providing forensic and therapeutic services to the same individual or closely related indi-
viduals involves multiple relationships that may impair objectivity and/or cause exploita-
tion or other harm. Therefore, when requested or ordered to provide either concurrent or
sequential forensic and therapeutic services, forensic practitioners are encouraged to dis-
close the potential risk and make reasonable efforts to refer the request to another provider
(American Psychological Association and American Psychology-Law Society 2011).

Certain inherent conflicts may be unavoidable when mental health clinicians
attempt to provide disability evaluations for their own patients (Strasburger et al.
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1997). Clinicians’ assessments, recommendations, and opinions that do not meet
the disability documentation expectations of a patient could be detrimental to a
patient’s interests if benefits are denied. This can have serious implications for the
therapeutic relationship. If, on the other hand, clinicians tailor their assessments,
recommendations, and opinions to the patient’s disability documentation expec-
tations, then their effectiveness as a treating clinician is seriously compromised, if
not destroyed. In addition, such actions may create risk and liability because, if
challenged, they may be found to fall below the standard of care. In either situ-
ation, if patients think they have been harmed by the clinician’s involvement,
patients may be inclined to sue the clinician claiming either the treatment or the
evaluation was negligently provided.

As discussed below related to informed consent, it is important for clinicians to
ensure their patients understand the different obligations that accompany the dif-
ferent roles by explaining the limits of the roles of treatment provider and dis-
ability evaluator and outlining the potential conflicts. In some situations, “wearing
both hats” may be unavoidable. For example, Social Security Disability Insurance
bases decisions regarding award of benefits almost solely on information provided
by the mental health treatment provider. Alternatively, evaulees may live in
communities where access to an independent mental health clinician is limited.
Nevertheless, treating clinicians should think carefully before undertaking to
provide disability evaluations for their own patients, since the problems this
potentially can precipitate may not be easily resolved and may increase liability
exposure.

Qualified Mental Health Clinicians

Another consideration when providing disability evaluations for a mental health
clinician’s own patients is that of qualifications. The issue of qualifications may
become highly relevant in more complex evaluations, or evaluations in the context
of litigation or potential litigation. AAPL’s Practice Guideline for Forensic
Evaluation of Psychiatric Disability (Practice Guideline) (Gold et al. 2008),
AAPL’s Ethics Guidelines (American Academy of Psychiatry and the Law 2005),
and the Forensic Psychology Guidelines (American Psychological Association and
American Psychology-Law Society 2011) address the need to develop and
maintain competency. For example, AAPL’s Practice Guideline states, “it is
expected that any clinician who agrees to perform forensic evaluations in this
domain has the appropriate qualifications” (Gold et al. 2008).

Moreover, courts may expect all clinicians doing forensic activities to follow
ethics codes of forensic specialty organizations. In Sugarman v. Board of Regis-
tration in Medicine, the state medical board sanctioned a psychiatrist who had
been retained as an expert witness in a highly publicized custody dispute and, in
violation of the court’s order, as well as AAPL’s Ethics Guidelines, had shared in a
very public manner details of the litigation. The physician appealed the board’s
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sanctions and the state Supreme Court, relying on AAPL’s ethical guidelines on
confidentiality, affirmed the board’s decision and found that the psychiatrist had
violated her ethical obligations as a forensic psychiatrist. The court said that it did
not matter that she was not a member of AAPL; when undertaking tasks that are
performed by forensic psychiatrists, she was expected to follow AAPL’s guide-
lines. As stated by the court:

Sugarman was, or should have been aware of the Ethical Guidelines for the Practice of
Forensic Psychiatry (AAPL Guidelines) promulgated by the American Academy of Psy-
chiatry and the Law (AAPL)...and the Principles of Medical Ethics with Annotations
Especially Applicable to Psychiatry (1986) promulgated by the American Psychiatric
Association (Principles of Medical Ethics). As she was engaged in the practice of forensic
psychiatry in this case, Sugarman’s lack of membership in the AAPL is immaterial.
(Sugarman v. Board of Registration in Medicine 1996).

Informed Consent

Just as professional ethics require that informed consent be obtained before pro-
viding clinical treatment to patients, mental health clinicians also have an ethical
duty to obtain informed consent for disability evaluations, as noted in AAPL’s
Practice Guideline (Gold et al. 2008), in the Forensic Psychology Guidelines
(American Psychological Association and American Psychology-Law Society
2011). There should be discussions advising an evaluee of the nature and purpose
of the evaluation so the evaluee can provide informed consent to proceed before
the clinician conducts the disability evaluation. As stated in the Forensic
Psychology Guidelines:

Because substantial rights, liberties, and properties are often at risk in forensic matters, and
because the methods and procedures of forensic practitioners are complex and may not be
accurately anticipated by the recipients of forensic services, forensic practitioners strive to
inform service recipients about the nature and parameters of the services to be provided
(American Psychological Association and American Psychology-Law Society 2011).

Moreover, evidence of the discussions and the evaluee’s understanding and
consent to proceed should be documented in a form signed by the evaluee. If the
evaluee refuses to consent to the conditions of the evaluation, the risk management
advice is to not proceed with the evaluation until the referral source can address
this problem.

In addition to being ethically required, the practice of obtaining explicit and
documented informed consent is a good risk management strategy. Many evaluees
do not understand the nature or implications of a disability evaluation, and feel
“forced” to undergo the evaluation. They often perceive that they are required to
undergo an intrusive examination in order to access monetary benefits or as a
condition of their employment. While evaluees may experience this as involuntary,
unlike a court ordered evaluation, evaluees do in fact have a choice as to whether
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to undergo the evaluation. Mental health clinicians can avoid misunderstandings
and manage the evaluee’s expectations through the informed consent process.
Clinicians should be certain that evaluees understand that they have this choice,
albeit between less than optimal options, such as forgoing a disability claim or
voluntarily relinquishing employment.

AAPL’s Practice Guideline (Gold et al. 2008) specifies the elements of informed
consent for disability evaluations. This guideline recommends that mental health
clinicians advise evaluees prior to beginning the evaluation that:

1. The evaluation is not for treatment purposes and the evaluee is not and will not
become the evaluating clinician’s patient.

2. The purpose of the evaluation is to provide an opinion about the evaluee’s
mental state and level of impairment or disability.

3. The information and results obtained from the evaluation are not confidential,
in that they will be shared with the referral source and may be disclosed to the
court, administrative body, or agency that makes the final determination of
disability.

4. The evaluation is voluntary and that breaks are allowed and encouraged when
needed.

5. The evaluee has the right not to answer questions, but that refusal to answer
specific questions may influence the results of the evaluation and will be
reported to the referral source.

6. Although the evaluating clinician renders an opinion, the regulatory agency,
employer, or a jury will make the ultimate determination of disability.

7. A written report will be produced and will be turned over to the retaining third
party. Once the report is released to the third party, the evaluating clinician does
not control it or determine who has access to it.

Confidentiality

Obligation to Maintain Confidentiality

Historically, clinicians have believed that in the absence of a treatment relation-
ship, the traditional obligation to maintain confidentiality is also absent. Despite
this widespread misapprehension, it is clear that even in the absence of a treatment
relationship, mental health clinicians are ethically and legally obligated to main-
tain a certain degree of confidentiality. In addition to courts finding IME clinicians
liable for breach of confidentiality (i.e. Pettus v. Cole 1996), ethics codes, such as
those from the AMA, AAPL, and the AMA, specifically address the IME clini-
cian’s duty to maintain confidentiality.

AAPL’s Ethics Guidelines address the general issue of confidentiality as
follows:
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Respect for the individual’s right of privacy and the maintenance of confidentiality should
be major concerns when performing forensic evaluations. Psychiatrists should maintain
confidentiality to the extent possible, given the legal context. Special attention should be
paid to the evaluee’s understanding of medical confidentiality. A forensic evaluation
requires notice to the evaluee and to collateral sources of reasonably anticipated limita-
tions on confidentiality. Information or reports derived from a forensic evaluation are
subject to the rules of confidentiality that apply to the particular evaluation, and any
disclosure should be restricted accordingly (American Academy of Psychiatry and the
Law 2005).

AAPL’s Practice Guideline specifically addresses confidentiality in disability
evaluations as follows:

The purpose of a disability evaluation is the collection of information about an individual
that will be communicated to a third party...Despite the lack of confidentiality inherent in
disability evaluations, psychiatrists are ethically obligated to maintain confidentiality as
much as possible. This necessity should also be explained to evaluees in the context of
discussing the limits of confidentiality. Information obtained should be released only to the
party who has been authorized to receive it (Gold et al. 2008).

Similarly, according to the Forensic Psychology Guidelines, “forensic practi-
tioners recognize their ethical obligations to maintain the confidentiality of
information relating to a client or retaining party, except insofar as disclosure is
consented to by the client or retaining party, or required or permitted by law”
(American Psychological Association and American Psychology-Law Society
2011).

Note that as with treatment relationships, there can be exceptions to confi-
dentiality, such as for the safety of the evaluee or third party (discussed below).

Have the Evaluee Authorize Release of Information

The sole purpose of the disability evaluation is to provide information to the entity
requesting the evaluation. Accordingly, clinicians should be certain to discuss the
limits of confidentiality with the evaluee prior to the evaluation in the consent
process. Prudent clinicians should consider having the evaluee sign an authori-
zation for release of information prior to the evaluation, as part of the informed
consent discussion and process, making certain that the authorization includes
permission to disclose information to the appropriate parties. If the evaluee refuses
to sign, the evaluation should not go forward.

Covered entities under the Health Insurance Portability and Accountability Act
of 1996 (HIPAA) are allowed by regulation [45 C.F.R. § 164.508(b)(4)(iii)] to
condition performance of the IME on the evaluee signing an authorization for
release of information to the third party requesting the IME. HIPAA considerations
aside, release of health information is strictly regulated by federal and state con-
fidentiality laws. Therefore, in addition to possible ethical violations, clinicians
may create liability exposure should disputes regarding unauthorized disclosure of
information arise after information has been released. In addition, for the same
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reasons, if after the evaluation has been completed, the evaluee withdraws the
authorization to release information, clinicians should be certain not to release the
information unless and until a signed authorization is again provided. Clinicians
should also ensure that they disclose information only pursuant to the written
authorization signed by the evaluee.

Clinicians should ensure the authorization form for release of information
complies with applicable state law and federal law, including HIPAA’s Privacy
Rule [45 C.F.R. §164.508(c)] and Confidentiality of Substance Abuse Treatment
Records (42 C.F.R. Part 2) [42 C.F.R. §2.21]. These laws specify the exact ele-
ments that are to be included in an authorization form for the release of health
information, such as the reason for the disclosure, entity to whom records are to be
released, and expiration date or event, among other specific elements.

Release Only the Minimum Necessary

Part of the duty to maintain confidentiality is to disclose only relevant information.
This duty may be included in state regulations. For example, New Jersey
Administrative Code § 13:35-6.5(f) states in part that licensees rendering IME
services ‘“shall...avoid the unnecessary disclosure of diagnoses or personal
information which is not pertinent.” Also, case law in any particular state or
jurisdiction may have developed to require only the minimum necessary infor-
mation be disclosed. According to AMA Ethics Opinion E-5.09, Confidentiality:
Industry-Employed Physicians and Independent Medical Examiners (American
Medical Association 1999), “the physician should release only that information
which is reasonably relevant to the employer’s decision regarding that individual’s
ability to perform the work required by the job.” Similarly, according to AAPL’s
Practice Guideline:

...information that is not relevant to the disability evaluation should be considered con-
fidential. Consent to release information in disability evaluations does not give a psy-
chiatrist carte blanche to reveal all information obtained during the evaluation to anyone
who is interested in it...The matter of confidentiality is particularly relevant because of the
relationship between FFD [fitness for duty] examinations and the workplace. For example,
it is often unnecessary for FFD reports to describe an evaluee’s background (e.g. family
and social histories) except to the extent that such information is directly related to the
specific referral questions” (Gold et al. 2008).

The Forensic Psychology Guidelines also state, “forensic practitioners are
encouraged to limit discussion [in reports and testimony] of background infor-
mation that does not bear directly upon the legal purpose of the examination or
consultation” (American Psychological Association and American Psychology-
Law Society 2011).

A relatively recently implemented federal law, the Genetic Information Non-
discrimination Act of 2008 (GINA) is also relevant to issues of confidentiality and
disclosure. Title II of GINA went into effect in November 2009 and prohibits
employers from using genetic information, defined to include family medical
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history, in employment decisions. The United States Equal Employment Oppor-
tunity Commission (EEOC) enforces Title II, and under the EEOC’s regulations
[29 C.F.R. §1635], employers must inform healthcare providers in advance NOT
to provide genetic information (including family history) in response to a request
for health information.

In 29 C.F.R. §1635.8(b)(1)(B), the EEOC provided the following “safe har-
bor,” that is, model language for this warning to be included in information
requests:

The Genetic Information Nondiscrimination Act of 2008 (GINA) prohibits employers or
other entities covered by GINA Title II from requesting or requiring genetic information
of an individual or family member of the individual, except as specifically allowed by this
law. To comply with this law, we are asking that you not provide any genetic information
when responding to this request for medical information. “Genetic information”, as
defined by GINA, includes an individual’s family medical history, the results of an
individual’s or family member’s genetic tests, the fact that an individual or an individual’s
family member sought or received genetic services, and genetic information of a fetus
carried by an individual or an individual’s family member or an embryo lawfully held by
an individual or family member receiving assistive reproductive services.

When processing requests for information, clinicians should release informa-
tion only with the evaluee’s authorization, and only that information that is rele-
vant to the purpose of the evaluation and that is consistent with the request for
information.

Evolving Legal Duties

The case law developing the legal duties related to the provision of IMEs, and thus
the liability associated with breach of those duties, is evolving. There is no uni-
formity in decisions among jurisdictions or even within the same jurisdiction.
Even judges hearing the same case disagree with each other, and judges in many
cases regarding liability in IMEs have entered opinions dissenting from the
majority.

Duties Owed—If Any—to Evaluees Vary by Jurisdiction

To prevail in a medical malpractice lawsuit, the plaintiff must prove that the
defendant clinician breached a duty owed to the plaintiff and that the breach caused
the plaintiff to suffer damages. The courts have not been consistent in their deter-
minations of what duties, if any, are owed by the IME clinician to the evaluee.
Courts have adopted a range of positions when analyzing the potential duties owed
to evaluees in evaluations conducted for non-treatment purposes such as disability
evaluations. Some courts say that since no traditional physician—patient relationship
exists in such evaluations, no duties exist, so there can be no breach of duty, and
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therefore no malpractice (Smith v. Radecki 2010; Joseph v. McCann 2006). Some
courts take the opposite view and have ruled that the duty of care owed to evaluees
is the same as that owed to patients (Lambley v. Kameny 1997). Some courts have
taken a middle position and have ruled there is a limited duty owed in IMEs, such as
the duty to not injure the evaluee (Ramirez v. Carreras 2004).

The current general trend is for courts to impose malpractice liability for
breaches of certain duties owed to evaluees despite the absence of the traditional
clinician—patient relationship. The main types of medical malpractice liability
imposed by courts on IME clinicians are discussed below. These cases help
establish general principles for conducting disability and IME evaluations, and so
assist mental health clinicians in managing the risk of liability associated with the
provision of disability evaluations.

Duty to Protect Evaluee’s Confidentiality

As discussed above, mental health clinicians performing disability evaluations are
expected to maintain the evaluee’s confidentiality. This obligation can be met by
obtaining the evaluee’s written authorization prior to releasing information, and
releasing only that information authorized to be released. Releasing clinical
information without the evaluee’s authorization can result in a finding of liability
due to breach of the duty of confidentiality, as in the following case.

Case Law Example I

A psychiatrist performed a disability evaluation on an employee. Without autho-
rization from the evaluee, the psychiatrist discussed the evaluee’s clinical infor-
mation with the employer and suggested the employer send the evaluee to a second
psychiatrist for a substance abuse evaluation. After the second evaluation, the
second psychiatrist also discussed the evaluee’s alcohol use with the employer,
also without a release to do so from the evaluee. Based on the reports from the two
psychiatrists, the employer required the evaluee to complete a 30-day inpatient
alcohol treatment program as a condition of returning to work. The employee/
evaluee refused and was fired; he then sued both psychiatrists, along with the
employer. Along with other findings, the court held that both psychiatrists violated
state confidentiality law by releasing clinical information to the employer without
an authorization (Pettus v. Cole 1996).

In addition, even with authorization, only the minimum necessary information
should be released. The following case example demonstrates the potential
liability associated with the release of more than the minimum necessary as
recommended by the AMA and AAPL (discussed above).
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Case Law Example 1I

A psychiatrist (who was also a lawyer) performed a fitness for duty evaluation on a
police officer. The clinician saw the evaluee for three sessions and produced a
21-page fitness for duty report. The report included various aspects unrelated to
fitness for duty such as many inappropriate details about the evaluee’s home life.
The federal trial court granted summary judgment to the clinician. The appellate
court reversed and allowed the evaluee’s case against the clinician to go to trial,
stating that the evaluee “is entitled to have a jury hear his claim and determine
whether the disclosure exceeded the scope necessary to determine fitness for duty”
(McGreal v. Ostrov 2004).

Another type of disclosure that can violate the confidentiality associated with an
IME involves requests for an IME clinician to disclose IME reports prepared in
other, unrelated cases. As always, there has to be a legally valid basis for dis-
closure, such as an authorization, as illustrated by the case below.

Case Law Example III

A neurologist was retained by the defense in an automobile accident case to
perform an IME on the plaintiff. The physician’s IME reports from other, unrelated
cases, were subpoenaed by plaintiff’s attorney to show bias on the part of the
physician. The defense filed a motion to quash the subpoena for the unrelated IME
reports. The trial court denied the motion and ordered the physician to disclose
reports from prior, unrelated examinations of personal injury plaintiffs. The court
allowed the physician to redact the name of the evaluees in these reports. The
defense appealed the trial court’s order and the appellate court quashed the order.
The appellate court held that the trial court erred by compelling disclosure without
notice to subjects of the IME reports and without adequate privacy protections.
The court also noted that state law regarding confidentiality of medical informa-
tion was to be followed (Graham v. Dacheikh 2008).

This case indicates that mental health clinicians requested to provide copies of
IME reports from other cases should not automatically do so simply based upon
the request. If this circumstance arises, clinicians should discuss the issue with the
retaining party, and if disclosure is required, request that the reports be de-iden-
tified or “sanitized.”

All three cases discussed above (Pettus, McGreal, and Graham) also illustrate
the expectation of compliance with all state and federal confidentiality laws by
clinicians performing disability evaluations. In the Pettus case, the court found that
both evaluating psychiatrists violated state law requiring an authorization for
release of information prior to releasing information. While not addressed by the
court, clinicians should note that the second psychiatrist, described by the court as
“a psychiatrist with expertise in chemical dependency” may also have been
required to comply with 42 CFR Part 2, the federal regulations that govern the
release of substance abuse treatment records. Moreover, had the Pettus case been
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decided after HIPAA’s Privacy Rule was in effect, and if the physicians were
“covered entities” subject to this federal regulation, releasing information without
the evaluee’s authorization would have been in violation of HIPAA’s regulations.

Similarly, the court in the Graham case held that state law related to confi-
dentiality of medical information was to be followed. It was also noted by the court
in the McGreal case that the evaluating clinician’s consent form failed to comply
with state confidentiality law, which lists the elements to be included in a valid
consent for release of information form.

Duty to Warn or Protect

As mental health clinicians are aware, the duty to maintain confidentiality in
treatment settings has certain important exceptions based on overriding legal
duties regarding patient safety or safety of others. This same exception holds true
in non-treatment settings such as disability evaluations. Most states have statutes
that require clinicians to warn or protect third parties from dangerous patients. In
the context of disability evaluations, AAPL’s Practice Guideline addresses this as
follows:

An important exception to confidentiality may arise if the evaluee threatens his or her own
safety or the safety of others. If an evaluee discloses suicidal ideation or intent or threatens
to harm a coworker, supervisor, or employer, the psychiatrist is ethically and perhaps
legally obligated to take appropriate steps to ensure the safety of the evaluee or potential
victims (Gold et al. 2008).

Courts may expect this duty to warn or protect from IME clinicians as well as
treating clinicians, as the following case illustrates.

Case Law Example IV

This suit was filed against the IME psychologist, not by the evaluee, but by a third
party. After the evaluee pled guilty to stalking his neighbors (plaintiffs in this
case), the probation department retained a psychologist to conduct an IME. The
IME psychologist met with the evaluee one time during which the psychologist
said that the evaluee had never indicated that he intended or planned to harm the
neighbors. The IME psychologist did not advise the probation officers of any
particular concerns. Thirteen days after the IME, the evaluee attempted to break
into the neighbors’ home but was apprehended by the police. He was charged with
various felonies and sentenced to prison. Plaintiffs alleged the IME psychologist
negligently failed to warn them or the probation office of the threat to them posed
by the evaluee. Although the federal trial court granted summary judgment for
the IME psychologist, the court made it clear that the duty to warn or protect
under state law does apply to IME mental health providers. In this case, however,
the court found the duty was not triggered. The case was affirmed on appeal
(Fredericks v. Jonsson 2010).
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Duty to Not Harm the Evaluee

Most courts also agree that IME clinicians can be liable for injuring an evaluee
during the evaluation. The duty not to injure the evaluee may include mental harm
in addition to physical harm, as indicated by the case below.

Case Law Example V

The pro se evaluee sued the psychiatrist who had performed an IME for misrep-
resentation, deceit, invasion of privacy, intentional infliction of emotional distress,
and many other allegations. The appellate court held that emotional harm during
the examination may be actionable, and cited the state Supreme Court’s language
in a different case: “It is entirely possible that a duty of care could arise while a
physician or other health care provider conducts an evaluation of an examinee’s
mental health” (Dalton v. Miller 1999).

In another case, Harris v. Kreutzer (2006), a psychologist’s allegedly verbally
abusive behavior during an IME of an evaluee asserting traumatic brain injury
resulting in psychological trauma was recognized as actionable. Thus, the obli-
gation of the examiner to discover relevant information regarding the evaluee’s
injuries and impairments must be balanced against the obligation not to worsen
those injuries or impairments in the process of learning about them. Among other
reasons, including the ethical obligation to treat evaluees with dignity and respect,
mental health clinicians should endeavor to minimize additional distress or adverse
circumstances associated with what for many evaluees is a stressful, intrusive, and/
or unwarranted mental health evaluation.

However, losses allegedly caused by the IME clinician’s report are generally
not actionable. As stated by another court, “the IME physician, acting at the behest
of a third party, is not liable to the examinee for damages resulting from the
conclusions the physician reaches or reports” (Dyer v. Trachtman 2004, p. 315).

Duty to Diagnose

There have been a few decisions where the court imposed on IME clinicians the
duty to properly diagnose (Ritchie v. Krasner 2009; Lambley v. Kameny 1997);
however, none of the cases under which this duty has been imposed involved
mental health evaluations.

Duty to Notify Evaluee of a Serious Medical Condition
Courts may also find that the clinician performing a disability evaluation has the

duty to inform the evaluee about a potentially serious medical condition. In
addition to case law (Stanley v. McCarver 2004; Reed v. Bojarski 2001), liability
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for failure to notify an evaluee of a serious medical condition may be predicated on
a violation of state law (such as New Jersey Administrative Code § 13:35-6.5) and
ethical obligations (such as AMA Ethics Opinion E-10.03, Patient-Physician
Relationship in the Context of Work-Related and Independent Medical Examina-
tions). While most of the cases imposing this duty involve a significant radio-
logical finding, mental health clinicians should keep this duty in mind should an
evaluee present with a serious medical condition, such as a neurological condition,
the significance of which does not seem to be appreciated by the evaluee.

Liability Exposure

Litigation

As discussed above, performing disability evaluations is not an activity with a
high risk of liability, but courts are showing an increased willingness to find
liability on the part of clinicians performing disability evaluations and other IMEs
if they breach the limited duties owed to evaluees. While this chapter has focused
on medical malpractice cases, unhappy or dissatisfied evaluees can file other types
of claims, such as infliction of emotional distress or defamation. However, it is
worth noting that IME liability cases also share what is typical in medical mal-
practice litigation: an adverse event involving the evaluee. The following case
illustrates this observation.

Case Law Example VI

The employer sent the individual for psychiatric evaluation to determine fitness for
duty. The evaluating psychiatrist saw the evaluee twice and returned him to full
duty. The evaluee was under the care of a treating psychiatrist. More than three
months after the IME was performed, the evaluee committed suicide. Along with
the treating providers, the psychiatrist who performed the evaluation was named in
the medical malpractice lawsuit based on the suicide. The evaluating psychiatrist’s
motion for summary judgment, dismissing him from the case, was granted
(Eckman v. Cipolla 2009).

Even if the independent mental health clinician is ultimately not found liable,
the time and stress associated with defending such a claim is significant.

In response to an evaluee filing a legal claim against an IME mental health
clinician, the defendant clinician may be entitled to immunity from such lawsuit.
There are two general types of immunity relevant to IME activities. The first type
is quasi-judicial immunity which provides immunity from suit only for “judicial”
activities. These are typically limited to evaluations paid for by the court rather
than the parties. For example, a disability evaluation performed as part of a
workers’ compensation case would not be protected by judicial immunity. The
second type of immunity relevant to independent mental health evaluations is
witness immunity, which provides immunity from suit for testimony in judicial
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proceedings, including depositions. Witness immunity also generally precludes
suit based on contents of the written reports, as illustrated in the following case.

Case Law Example VII

This suit was filed against the evaluating physician not by the evaluee, but by the
evaluee’s treating physician. In his IME report, Dr. M criticized Dr. Y’s treatment
of the IME evaluee. Dr. Y sued the IME physician alleging defamation and
invasion of privacy. The trial court granted summary judgment to the IME phy-
sician, holding that he had immunity. The appellate court affirmed the IME
physician’s summary judgment holding that witness immunity precludes liability
based on the content of the report (Yeung v. Maric 2010).

Nevertheless, immunity will not shield IME clinicians from all liability. For
example, IME mental health clinicians can be sued for negligent performance of an
IME even if they are immune from liability based on their report. Accordingly,
as previously mentioned, mental health clinicians conducting disability evaluations
should conduct themselves professionally, avoid being rude, or intentionally
creating discomfort.

State Licensing Boards and Disability Evaluations

Administrative actions, such as investigations by state licensing boards, can be an
area of professional liability risk exposure when performing disability evaluations.
Filing a licensing board complaint is relatively easy for an unhappy evaluee. There
is no cost involved and evaluees are not required to show that damages were
sustained, as is required in medical malpractice actions. While not all licensing
boards will address complaints regarding IMEs, some regulators will. For exam-
ple, under Arizona law (A.R.S. §32.1451), the medical licensing board may take
action against a physician who commits unprofessional conduct while performing
an IME.

Mental health clinicians are encouraged to check with their licensing board(s)
to determine if there are any regulations, guidelines, or policy statements related to
performing disability evaluations and other types of IMEs. Understanding the
expectations of the applicable boards can assist mental health clinicians in meeting
the standards of professionalism. As an example, boards may discourage inde-
pendent evaluators from becoming the evaluee’s treating clinician after the eval-
uation is complete. This is the expectation of the Rhode Island Medical Board, as
evidenced by its policy statement Independent Medical Examinations:

The Board considers it generally inappropriate for a physician to perform an IME/Inde-
pendent Insurance Evaluation and to offer or serve as the subsequent treating provider for
a patient. If a physician who performs an IME is to serve as a treating provider, then a
sufficient span of time must elapse such that no reasonable individual could conclude a
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contingent relationship between the IME determination and the decision to pursue sub-
sequent care with the IME physician or the IME physician’s practice group. (Rhode Island
Medical Board 2011)

Issues involving professional licensure may also be relevant when doing IMEs.
For example, Alaska law (Administrative Code 12 § 40.945) provides that phy-
sicians performing a face-to-face IME are practicing medicine. The possible
implications of an IME being deemed the practice of medicine include, at least,
that appropriate licensure is required in that state, and that the clinician may be
subject to oversight by the medical board in that jurisdiction. Licensure require-
ments should be determined prior to performing disability or IME evaluations in
states other than those where the IME mental health clinician is licensed. The
unauthorized practice of medicine or the unauthorized practice of psychology
would not be covered by liability insurance policies. Therefore, prudent clinicians
performing IMEs outside of the states where they are licensed should check with
those states’ licensing boards before performing the IME to determine if a license
is needed.

Other Types of Administrative Actions

Other types of administrative actions, such as complaints filed with professional
organizations, and complaints filed with governmental agencies other than
licensing boards, are also potential areas of risk for mental health clinicians per-
forming disability evaluations or other types of IMEs related to disability. For
example, an evaluee could file a complaint alleging that the IME clinician has
violated federal HIPAA regulations.

Most HIPAA complaints filed against IME clinicians involve lack of access to
the clinician’s information. As discussed above, the information collected during a
mental health IME is considered protected health information (PHI), although it is
not collected for treatment purposes. Under the Privacy Rule, evaluees are entitled
to access their own PHI held by a covered entity. The Privacy Rule is enforced by
the Office for Civil Rights (OCR), and OCR has made it clear in its enforcement
case examples that an IME evaluee is to be provided access to records held by an
IME clinician who is a covered entity under HIPAA, including copies of disability
reports (Office for Civil Rights 2011).

The practical implications of the Privacy Rule’s requirements have yet to be
worked out. Many mental health disability evaluation referrals include explicit
instructions that clinicians should refer evaluees’ requests for reports to the
referral agency or insurer, and not release reports to evaluees. Even the federal
government has not provided consistent instruction in regard to releasing
reports to evaluees. The Social Security Administration, for example, specifically
directs clinicians to not provide disability reports to evaluees (Social Security
Administration 2003).
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The issue of releasing reports directly to evaluees is still so new that no case law
has directly addressed a legal conflict that would provide guidance on this matter.
Nevertheless, prudent mental health clinicians who are covered entities under
HIPAA or who practice in states where state law requires that evaluees have access
to the IME report, should at a minimum ensure that any contracts entered to
provide disability evaluations do not preclude the release of reports to evaluees.

Conclusion

Even in the absence of a clinician—patient treatment relationship, performing
disability evaluations can lead to professional liability exposure. However, the risk
is very low and can be managed with an understanding of the exposure and the
expectations of the courts and regulatory agencies. Informed consent discussions
with the evaluee are crucial for ensuring patients/evaluees have a true under-
standing of the evaluation and the role of the evaluating clinician. Non-patient
evaluees need to understand that the evaluation is being conducted at the request of
a third party, and that the evaluating clinician is not providing treatment.

While keeping the low risk exposure in mind, it is helpful to review cases
decided by the courts involving disability evaluations and other IMEs. Such a
review indicates that courts have been particularly willing to allow cases alleging
that the evaluating clinician breached confidentiality, injured the evaluee (physi-
cally or emotionally) during the performance of the evaluation, and failed to
disclose to the evaluee a serious medical condition. Finally, clinicians should keep
in mind that licensing boards are taking an increased interest in regulating the
performance of evaluations in terms of licensure requirements, particularly for out-
of-state clinicians, and investigating complaints against the evaluating clinician
filed by the evaluee.

Key Points

1. Avoid performing a disability evaluation for a patient if doing so could present
an ethical or treatment conflict.

2. Understand the professional liability exposure associated with performing
disability evaluations and IMEs. Be familiar with relevant state and federal
laws, ethical obligations, and clinical guidelines related to evaluating
disability.

3. Contact your professional liability insurance company to discuss coverage for
disability evaluations and other forensic activities.

4. If performing disability evaluations outside of the states where you are
licensed, check with those states’ licensing boards prior to conducting the
evaluation to see if a license is needed.

5. Have the evaluee sign a written consent to the evaluation prior to the
evaluation.
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~

10.

11.

12.

13.

14.

15.

16.

Understand obligations to maintain confidentiality.

Discuss the limits of confidentiality with the evaluee prior to the evaluation.
Have the evaluee sign an authorization for release of information prior to the
evaluation, allowing you to disclose information to the appropriate parties.
Ensure your authorization form for release of information complies with
applicable state law and federal law, such as the Privacy Rule under HIPAA.
Disclose information only pursuant to the written authorization signed by the
evaluee.

Release only that information that is relevant to the purpose of the evaluation.
If only specific information is requested to be disclosed, limit disclosure to
only the requested information.

Ensure that any contracts entered to provide disability evaluations do not
preclude notifying the evaluee directly of any serious medical condition found
during the evaluation.

If you are a covered entity under HIPAA, or if state law requires that evaluees
have access to the IME report, ensure that any contracts entered to provide
disability evaluations do not preclude releasing your report to the evaluee.
Do not assume that courts in your jurisdiction will not find clinicians liable for
the performance of disability evaluations, even if they have previously
declined to impose such liability.

Remember that immunity, if available, will not shield clinicians performing
IMEs from all liability. For example, clinicians can be sued for negligent
performance of the IME, even if they are immune from liability based on
consequences of their report.

Appendix I: Glossary of Legal Terms

Actionable What the plaintiff alleges the defendant did wrong is

sufficient to support a legal cause of action seeking to
impose liability on the defendant

Cause of action What is alleged by plaintiff to have occurred that is the

basis for a lawsuit (e.g., medical malpractice, defamation,
invasion of privacy, and battery); each cause of action has
specific elements that plaintiff must prove; the elements
and requirements for filing a lawsuit vary by state

Defendant The party that is being sued by the plaintiff
Dissenting opinion Written by judges hearing a case who do not agree with

the opinion of the majority of judges; in their dissenting
opinion (which follows the majority opinion), they
explain their legal reasoning for their opinion that the
judges in the majority decided the case incorrectly

Plaintiff The party that filed suit against the defendant
Pro se Without attorney representation in litigation
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Quash

Remand

Summary judgment

Tort

D. L. Vanderpool

To declare void, such as when a court quashes a subpoena
for records

After reviewing the case, and disagreeing with the lower
court, the appellate court sends the case back down to the
trial court with instructions, such as proceeding with a
trial consistent with the appellate court’s opinion
Requested by a party in litigation prior to trial, asking for
judgment to avoid an unnecessary trial

Type of legal action allowing recovery by those harmed
by the acts of others; civil action involving private parties
as opposed to a crime where the government prosecutes
criminal actions

Appendix II: IME Physician Liability

Survey of Recent Appellate Case Law (Decided 1993-2011)

Note: The cases listed below are subject to being heard by the trial court on
remand, being reversed on appeal, or being overruled by subsequent court
opinions. The cases listed below could also be affected by regulatory and stat-
utory changes in the law.
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