Contents

1 Courts’ Inquiry into Arbitral Jurisdiction at the Pre-award Stage:
Introduction. . . ... ... ... ... . 1
1.1 Introduction. . ............ ... 1
1.2 Formulation of Research Question, Introduction to the
Choice of Legal Method . . . .......... ... . ... . ... 5
1.3 Methodof Inquiry . .. ... ... ... . 6
1.3.1 Use of Comparative Method . . .. .................. 6
1.3.2 The Object of Comparison. .............ooueeun... 7
1.3.3 Choice of Legal Orders for Comparison.............. 8
1.4 Sources and Materials: Methodological Problems Inherent

in the Study of Foreign Law . . . .. ......... ... .......... 12
1.4.1 Identification and Use of Sources of Foreign Law . . ... .. 12
1.4.2 Interpretation of Foreign Law . ..................... 13

1.4.3 Choice of Material, Linguistic and Terminological
Problems.......... ... ... ... i i 14

1.5 Some Remarks on Legal Scholarship in International

Arbitration, Legal Authorities and Sources. .. .............. 14
1.6 Final Remarks: Definitions and Delimitation. . .. ............ 15
References. ... ... . 16
2 Functional Equivalents for Comparison. . .................... 19
2.1 Introduction. ... ... ... 19
2.2 Enforcement of Agreements to Arbitrate. . .. ............... 20
2.3 Legal Framework: An Overview. .. ...................... 22
2.3.1 International Instruments. ........................ 22
2.3.2 Domestic Statutory Provisions. .................... 24
2.4 Statutory Provisions: A Comparison. . .................... 26
2.4.1 Scope of Application. ... ........ ... ... ..., 27

Xiii



Xiv

Contents
2.4.2 The Course of Action Taken by the Court Seised
ofthe Action. . .. ... .. 28
2.4.3 The Time Limit for Objecting to the Court’s
Jurisdiction. . . ... ... L 29
2.4.4 The Approach to the Problem of Parallel
Proceedings. ......... ... .. i 30
2.4.5 Requirements for a “Referral” of a Dispute
to Arbitration. . . ... ... L 30
References. .. ... . 32
Theoretical Underpinnings of Arbitral Jurisdiction. . ........... 33
3.1 Introduction. ... ... ...t 33
3.2 Arbitral Jurisdiction: Terminology . ....................... 34
32,1 Jurisdiction. .. ... 34
3.2.2 The Unsuitability of the Term “Arbitral Jurisdiction”
vis-a-vis State Court Jurisdiction. . . ................ 36
3.2.3 The Use of the Term “Jurisdiction” to Denote
Arbitrators’ Power to Adjudicate . . .. ............... 37
3.2.4 Jurisdiction Versus Competence. .. ................. 37
3.2.5 Jurisdiction Versus Admissibility . . .. ............... 38
3.2.6 Arbitrability: The Alternative Meaning of the Term. . . . . 43
3.3 Supervision over Arbitral Jurisdiction and the Source
of the Arbitrators’ Power to Adjudicate. . . ................. 45
33.1 Introduction. ............. ...ttt 45
3.3.2 Arbitration: Legal Nature and Foundation. . ........... 46
3.3.3 The Source of the Arbitrators’ Power to Adjudicate
and the States’ Corresponding Entitlement
tO SUPEIVISE . . . v vttt e e e e 49
34 Conclusion. . ... ... ... 55
References. ... ... . e 55
Competence—-Competence . . . ...............0uiinieernnn. . 59
4.1 Introduction. ............ ... .. 59
4.2 The Arbitrators’ Power to Rule on Their Own Jurisdiction. . . . . . 60
4.2.1 The Foundation of the Arbitrators’ Power to Rule
on Their Own Jurisdiction. . . .. ................... 61
422 NemoludexinCausaSua........................ 66
4.3 Separability and Competence—Competence. . .. ............. 68
4.4 The Purpose and Scope of the Principle of
Competence—Competence . . . .. .......uuunnnnnnnnn.. 71
4.5 The Negative Effect of Competence—Competence. . . ......... 73
4.5.1 Introduction: Basic Propositions. . .................. 73

4.5.2 The Foundation of the Negative Effect of the Principle
of Competence—Competence in International
ConVentionsS . . . .. v vttt e 75



Contents

4.5.3 Recognition and Policy Considerations Underlying the
Negative Effect of Competence—Competence . . . .. ... ..
454 Safeguards............. ...
References. ... ... .

The New York Convention and the Obligation to Recognise
and Enforce Arbitration Agreements. ... ....................
5.1 Introduction. ... ... ... ...
5.2 Terminology: Recognition and Enforcement of Arbitration
AGIEEMENIS . . . o vttt et e
5.3 Implementation in the Contracting States. . . .. ..............
5.4 The Scope of Application of the Convention with Respect
to Arbitration Agreements. . ... ... ...
5.4.1 Determination of the Scope of Application. ...........
5.4.2 Relationship to Domestic Law. ....................
5.4.3 Application in the Selected Jurisdictions. .............
5.5 Interpretation of the New York Convention. ................
5.5.1 Introduction. ............. ...
5.5.2 General Rules of Interpretation Pursuant to the Vienna
Convention . . . . ...ttt
5.5.3 The Object and Purpose . . . .............ooun....
5.5.4 Supplementary Means of Interpretation: The Convention’s
Drafting History . . . .. ...... ... ... .. ... . ...
5.6 Interpretation of Article II(3) . . ... ...... ... .. ... . ....
5.6.1 General Comments on Article IT. .. .................
5.6.2 Article II(3) of the Convention. . . ..................
5.6.3 Requirements of Article lI(3). . ....................
5.7 General ConClusions . . . ...,
References. . ... ..

The Application of Section 9 of the Arbitration
Act 1996 (England) . .. ........ .. ... . ... . . .
6.1 The Arbitration Act 1996: General Principles
and Interpretation. . . ... ... ...
6.2 The Framework for Enforcing Agreements to Arbitrate.. . . . . . . .
6.3 The Power of an Arbitral Tribunal to Rule on Its Own
Jurisdiction. . . ...
6.4 The Statutory Framework for Jurisdictional Decisions. . . ... ...
6.5 Section 9 of the Arbitration Act 1996. .. .. ................
6.5.1 Procedural Response and Remedies. ................
6.5.2 The Scope of Application of Section9...............
6.5.3 Threshold Requirements. . ... ....................
6.5.4 The Line of Precedents on Section 9 of the Act.........
6.6 Conclusions, Final Remarks, “Ideal Types”. .. ..............
References. . ... ..

XV



XVi

7 The Application of § 1032(1) of the German Code of Civil

Procedure (Germany).................................
7.1 Introductory Remarks. .............. ... ... ........

7.2 The Tenth Book of the German Code of Civil Procedure:

General Principles and Interpretation. . .................
7.3 The Framework for Enforcing Agreements to Arbitrate. . . . . .

7.4 The Power of an Arbitral Tribunal to Rule on Its Own

Jurisdiction. . . .. ... ... .. .
7.5 The Statutory Framework for Jurisdictional Decisions.. . . . . . .
7.6 §1032(1) of the Code of Civil Procedure. . ..............
7.6.1 General Approach to § 1032(1) ZPO..............
7.6.2 Interpretation of § 1032(2) ZPO. .. ..............
7.6.3 Room fora Distinction. . .....................

7.6.4 The Conditions upon Which the Court Shall Reject

an Action as Inadmissible under § 1032(1) ZPO. . . . ..

7.7 The Form and Effects of Decisions Made

in § 1032(1)-Proceedings . . . . ........ ...
7.8 Conclusion, Final Remarks, “Ideal Types”...............
References. . . ...

8 The Application of Article 7 of the Swiss Private International

Law Act (Switzerland) . . . . ........ ... .. ... ............
8.1 Introductory Remarks. ............ .. ... .. .. .. ......

8.2 Chapter 12 of the Private International Law Act: General

Principles and Interpretation. . .. .....................
8.3 The Framework for Enforcing Agreements to Arbitrate. . . . . .

8.4 The Power of an Arbitral Tribunal to Rule on Its

Own Jurisdiction. . . ... . it

8.4.1 The Power of an Arbitral Tribunal to Rule on Its Own

Jurisdiction Pursuant to Article 186(1) PILA . .. ... ..

8.4.2 The Power of an Arbitral Tribunal to Rule on Its
Own Jurisdiction Regardless of Court or Arbitral

Proceedings Pending in Parallel . . .. .............
8.5 The Statutory Framework for Jurisdictional Decisions .. . . . . . .
85.1 GeneralRemarks............................

8.5.2 Outline of the Current Approach to Article 7 PILA:
Distinction Based on the Location of the Seat of

Arbitration. . . ..., ... ..
8.5.3 The Proposal to Amend Article 7PILA . .. ... ......
8.6 Article 7 of the Swiss Private International Law Act. . ... ...

8.6.1 The Rationale Underlying the Distinction in

SwissLaw . . ... .

8.6.2 Limited Standard of Review in Article

T-Proceedings. .. ....... ..ot

Contents



Contents XVii

8.6.3 Limited Standard of Review vs. the Wording of

Article 7 and the Nature of the Court’s Decision. . ... ... 271

8.6.4 The Proposed Amendment to Article 7PILA. . ... ..... 273

8.7 Conclusions, Final Remarks and “Ideal Types”. .. ........... 274
References. .. ... . e 276

9 Conclusions, Evaluation and Future Perspectives. . . ... ......... 279
9.1 Introduction. ... .......... et 279
9.2 Comparison and Evaluation. . .......................... 279

9.3 Ideal Types. . .ottt e 282
9.4 Possible Ways Forward. .. ........... ... ... ... ... .... 283
9.4.1 Solutions from a Comparative Perspective. . . ... ...... 286

942 General Remarks.............. .. ... ... ... ... 291

9.43 Implementation. ................ ... 295
References. .. ... ... . e 296
Résumé . . ... ... . . 299

Cases, Arbitral Awards and Other Materials. . . . ... .............. 301



2 Springer
http://www.springer.com/978-3-319-00133-3

Courts' Inquiry into Arbitral Jurisdiction at the Pre-Award
Stage

& Comparative Analysis of the English, German and
Swiss Legal Order

Synkova, 5.

2013, ¥V, 309 p., Hardcover

ISBM: 978-3-319-00133-3



