Chapter 2
Ad Hominem Fallacies and Epistemic

Credibility
Audrey Yap

Abstract An ad hominem fallacy is an error in logical reasoning in which an inter-
locutor attacks the person making the argument rather than the argument itself.
There are many different ways in which this can take place, and many different
effects this can have on the direction of the argument itself. This paper will consider
ways in which an ad hominem fallacy can lead to an interlocutor acquiring less
status as a knower, even if the fallacy itself is recognized. The decrease in status can
occur in the eyes of the interlocutor herself, as seen in cases of stereotype threat, or
in the eyes of others in the epistemic community, as in the case of implicit bias. Both
of these will be discussed as ways in which an ad hominem fallacy can constitute an
epistemic injustice.

2.1 Introduction

An ad hominem fallacy is an error in reasoning in which an interlocutor attacks a
person making an argument rather than the argument being made. These attacks
address an irrelevant aspect of the person’s character or circumstances rather than
the argument the person herself makes, but purport to undermine the argument nev-
ertheless. A wide variety of character traits and circumstances can constitute an ad
hominem attack, but we will focus on attacks that draw on false identity-prejudicial
stereotypes. This is so we can consider in more detail the effect that ad hominem
fallacies can have when we consider the broader context in which such a fallacy is
committed. At least in textbook treatments of informal logic, the focus tends to be
on the identification of fallacies, many of which are presented in short paragraphs
without any discussion of the context in which the dispute might be taking place.
But in actual application, a fallacy is generally committed within a longer dialogue,
which itself is occurring in a social context. They are also committed by individuals
who have their own distinct backgrounds and character traits, and may occupy very
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different places in society. When we pay attention to the bigger picture instead of
looking only at a single passage in which a fallacy is committed, we can see more
clearly the connections between fallacies and societal prejudices.

First, we should highlight several aspects of ad hominem fallacies that will be
assumed in this paper, stemming from the idea that these fallacies are context-
dependent. This means that what counts as an ad hominem attack in one context will
not count as such in another context. Branding someone as a “liberal academic” and
therefore incapable of understanding everyday experience would be an ad hominem
attack given a politically conservative audience. But it would seem like a strange
criticism of, say, a speaker at a philosophy conference. This is because an ad homi-
nem attack will bring up something negative about an interlocutor, but what counts
as a negative trait may vary depending on factors such as the parties’ respective
backgrounds and the topic under discussion. Similarly, ad hominem fallacies are
classified as fallacies of relevance, in which something irrelevant to the quality of
the interlocutor’s argument is cited; but what counts as relevant to the argument will
vary with context. For example, saying that a person lacks a university education is
irrelevant if they are making an argument about how you should best fix your car,
since university education typically does not address automotive repair. On the
other hand, it is relevant if they are making a scientific argument, since scientists
generally do generally need formal university education to be credible.

One account of ad hominem fallacies which accounts for this context-dependence,
adapted from Yap (2013), is that ad hominem fallacies are situations in which a
speaker’s argument is illegitimately treated as an instance of testimony. And the
believability of an individual’s testimony is also context-dependent. We count peo-
ple as knowledgeable testifiers in some areas (such as areas in which they have
expertise), but not others. Similarly, we count people as trustworthy testifiers in
some areas (such as areas in which they do not have a personal stake), but not oth-
ers. These assumptions can easily overlap, but they do illustrate the importance of
paying attention to the context of an argument. Many of them can be addressed by
paying attention to the topic of the argument, but we will see that enlarging our
scope and paying attention to further features of the context is also useful.

Once we situate informal fallacies in a larger context, a wide range of topics in
argumentation opens up, although this paper will maintain a relatively narrow focus,
looking only at ad hominem fallacies that attack people in ways that evoke identity
prejudice. This perspective allows us to focus on the significant disruption they can
cause to the dialogue as a whole, regardless of whether the fallacy is recognized as
having been committed. This disruption may vary in degree and reparability. In
most cases, the fallacy will do the most harm to the person against whom it is com-
mitted, but it can also have negative effects on others. Our examples will also focus
principally on stereotypes prevalent in mainstream Western society, though differ-
ent examples could certainly illustrate the same phenomena in societies with other
sets of biases and stigmas.

The discussion of the effects of ad hominem fallacies will use several related
concepts from psychology that have been getting increased attention in the
philosophy literature, particularly stereotype threat and implicit bias. The following



2 Ad Hominem Fallacies and Epistemic Credibility 21

section will give a brief outline of these concepts and show how they can impact
individuals in the course of their everyday lives. We will then discuss the philo-
sophical concept of epistemic injustice from Fricker (2007), and show how certain
ad hominem fallacies can constitute an epistemic injustice. This will help showcase
two ways in which deploying problematic stereotypes in the course of an argument
can adversely affect its course. First, highlighting an individual’s membership in a
group that has false identity-prejudicial stereotypes associated with it can affect her
self-perception in a way that is very difficult to counteract. This is the case in which
epistemic injustice causes underperformance associated with stereotype threat, and
may cause the individual to make her point less effectively than she might otherwise
have been able to do. Second, it can also affect the way in which others in the
broader epistemic community perceive her. This is the case in which epistemic
injustice intersects with implicit bias. This is particularly relevant for situations in
which an ad hominem fallacy is committed in the course of a public discussion. In
these cases, the perceptions of individuals who are not direct participants in the
argument may be important. And the occurrence of an ad hominem fallacy in a
public discussion might, in the eyes of those observing the argument, diminish the
epistemic credibility of one of its participants.

2.2 Stereotype Threat and Implicit Bias

Stereotype threat is a phenomenon described in Steele and Aronson (1995), in
which invoking a negative stereotype about a group to which an individual belongs
can cause that individual to perform below his or her actual ability. Calling attention
to the fact that an individual belongs to a group stereotypically less skilled at a par-
ticular task can cause that person to perform more poorly at it. The original study
considers African-Americans’ performance on standard aptitude tests, but many
other studies have been conducted since then. Other studies have considered nega-
tive stereotypes about women’s mathematical aptitude and related them to women
and girls’ performance on math tests (Spencer et al. 1999; Ambady et al. 2001). In
general, what such studies have found is that negative stereotypes, particularly when
highlighted, can become self-confirming.

We can put this in terms of ability by considering several stereotypes about dif-
ferent groups and their capacities. For instance, women are often stereotyped as
being worse at math, the elderly as being worse drivers, and African-Americans as
being worse academically. When a member of one of these groups finds themselves
faced with a task associated with a negative stereotype, their performance risks
being evaluated in terms of that stereotype. More specifically, if a woman does
poorly in a math class, some might simply explain this in terms of her gender’s
lower ability, rather than her personal circumstances or even just her individual abil-
ity, independent of gender. But the pressure from this threat might be what leads to
her poor performance, or even her choosing not to take the class in the first place.
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However, several points about stereotype threat ought to be highlighted. First,
one does not have to endorse the negative stereotype to be affected by it, so long as
it is a recognizable stereotype in one’s culture. Women who do not believe that gen-
der affects mathematical ability can nevertheless underperform as a result of stereo-
type threat. It is less a matter of our own self-conception than of our perception of
the way in which others might see us. Being labeled as an individual who is ratio-
nally inferior, or less skilled in argumentation, can become self-confirming for an
individual previously confident in her own abilities.

Second, many people belong to several different groups to which stereotypes are
associated, some of which may conflict with each other. What makes a study such
as Ambady et al. (2001) particularly interesting is their investigation into exactly
this phenomenon, which looks at mathematical performance among Asian-
American girls. Asians are typically stereotyped as being good at math, while girls
are typically stereotyped as being bad at it. The girls in the study were first asked to
color a randomly selected picture before taking a standardized math test. The three
pictures girls could have received to color were intended to activate their female
identity (a girl holding a doll), their Asian identity (two Asian children eating from
rice bowls), or neither (a landscape). For most age groups, the best performances
were among the girls whose ethnic identity was activated, and the lowest among
girls whose gender identity was activated, with the control group intermediate
between the two.! So due to the complex nature of many people’s identity, it is pos-
sible to affect performance on certain tasks by activating one stereotype or another
about a group to which they belong.

The second psychological concept we will discuss is implicit bias. Where stereo-
type threat has largely to do with a person’s views about how she will be perceived,
implicit bias has to do with the way in which others actually do see her. We will look
primarily at ways in which implicit bias can affect others’ judgments of credibility
about an individual. Now, judgments of credibility are not always conscious, and
especially when unconscious, may be affected by negative stereotypes having to do
with a person’s identity. For example, studies of implicit bias have shown that fac-
tors such as race and gender can affect even well-meaning individuals’ assessment
of job candidates. One study found that fictitious resumes of identical quality sent
out to employers were much more likely to receive callbacks if they were attached
to a traditionally white name than if they were attached to a traditionally African-
American name. This was even the case among employers who explicitly state that
they are equal opportunity (Bertrand and Mullainathan 2004). Another similar study
looked at the effects of gender, by sending identical CVs to various academic psy-
chologists for evaluation, but varying the name. Some were given typically male
names and others, typically female names. In general, the finding was that the CVs
with male names were evaluated more highly than their identical counterparts with
female names attached. Also important is that there was no significant difference
between men and women’s evaluations of the CVs — both had a tendency to rank
the male candidates more highly (Steinpreis et al. 1999). So judgements made by

'There was admittedly one age group in which this order was reversed.
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members of marginalized groups may still be affected by negative stereotypes, even
when those are stereotypes about a group to which they belong.

This last fact may seem counterintuitive, but an important aspect of this type of bias
is that it tends to manifest itself in ways that the biased person is typically unaware of.
What makes it a particularly difficult thing to combat, or even mitigate, is that people
who do have implicit biases do not generally see themselves as being influenced by
bias. For instance, the bias blind spot is the commonly held (but mistaken) belief that
one’s own judgments are less susceptible to bias than the judgments of others (Pronin
et al. 2002; Ehrlinger et al. 2005). This means that even under very good conditions,
in which we have a well-meaning person who does not harbor conscious prejudice,
and is even aware of biases to which she might be susceptible, we still see the effects
of implicit bias. Now, in order to articulate some of the harms that can result from
these psychological phenomena, we will turn to the concept of epistemic injustice.

2.3 Epistemic Injustice

Epistemic injustice, as discussed in Fricker (2007) in particular, is a kind of epis-
temic wrong done to an individual, in her capacity as a knower, as a result of sys-
temic injustice. Her main focus is on testimonial injustice, which stems from our
often unconscious assessments of a speaker’s credibility. Literature on the episte-
mology of testimony does not give a uniform account of the manner in which we
come to accept testimonial evidence, but it is acknowledged that some judgment on
our part, whether explicit or implicit, of the testifier’s credibility plays a role. Put
simply, we are less likely to accept a claim if we do not see the person making it as
credible. And prejudice can result in a person’s being assigned a lower degree of
credibility solely on the basis of a negative stereotype about a group to which she
belongs. There are many ways in which this can actually happen — probably as
many as there are factors involved the assessment of credibility. However, trustwor-
thiness and competence can be singled out as important dimensions of credibility
assessment, and both can be negatively impacted by prejudice. African-American
males in North America are often unfairly criminalized, and this negative stereotype
can affect assessments of trustworthiness. In different situations, members of racial
groups who have negative stereotypes assorted with business practices might be
assessed as less trustworthy than people who are not members of those groups.
Similarly, there are negative stereotypes about competence at particular tasks. We
have already mentioned negative stereotypes about women and math performance,
but we will shortly discuss problematic stereotypes about gender and rationality that
can cause women to be negatively evaluated. Fricker, in her book, makes use of an
example from the screenplay from the film The Talented Mr Ripley, in which a
woman is told “Marge, there’s female intuition, and then there are facts.” (Fricker
2007, p. 88) Fricker discusses this instance of testimonial injustice in more detail
than will be covered here, but it illustrates the point, at least, that identity prejudice
can seriously affect the reception of a person’s claims. In this case, Marge, despite
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intimate knowledge of the subject in question, is dismissed because of her gender,
and her views are discounted.

There has been some work done in adapting this idea to arguments, and develop-
ing a concept of argumentative injustice (Bondy 2010). This is an analogous con-
cept to Fricker’s in that it involves harm done to an individual due to false
identity-prejudicial stereotypes. However, instead of harming someone as a knower,
it harms her as a reasoner, or someone capable of drawing conclusions from prem-
ises. While Bondy does cite some disanalogies between his concept and Fricker’s,
the issues under discussion in this paper could easily be discussed in terms of either
or both.? Particularly when we consider the close relationship between ad hominem
fallacies and testimony, it ought not matter too much which term we use to talk about
the injustice being done — whether it is a wrong to the person as an arguer or as a
source of good information. So at least in this particular case, testimonial injustice
and argumentative injustice intersect. As such, we will continue to use the original
term “‘epistemic injustice,” recognizing that our examples fall into both categories.

2.4 Fallacies in Dialogue: Bill and Sue

Some treatments of fallacies do consider their effect on dialogues in general. One
particularly good treatment is Woods and Walton (1982), in which we see disagree-
ments between two agents in a romantic relationship: Bill and Sue. Woods and
Walton use these characters as part of a running example in order to illustrate differ-
ent ways in which agents might disagree. For instance, they provide examples of
their disagreeing about the facts, such as what Bill might have said on a particular
occasion. They also provide examples of their drawing different conclusions from
the same facts. The former is called premissory instability, and the latter, conclu-
sional instability. These concepts are used to show when an argument becomes a
quarrel, which is often what the word “argument” is taken to mean in ordinary
language contexts. Quarrels, however, are typically unproductive and unpleasant.

If, as in the case of premissory instability, we cannot even get started on the road to agree-
ment, then frustration, accusation, and hurt feelings are bound to occur. References will
tend to become personal and disagreeable. Sue might eventually complain that if Bill can’t
recall what he said last Friday, then he is a simpleton; Bill might retort that Sue is a hysteri-
cal shrew. Before you know it, things will have taken another nasty turn. Similarly, having
got the discussion nicely under way with some basic premissory agreement, things might
come grinding to a halt owing to a lack of common conclusions. Then the same personal
disruptions could occur. Bill might contend that Sue shows herself to be a “typical woman”
in having no capacity to reason beyond her nose, or to perceive what follows from what.
And Sue may earnestly offer to slap Bill’s moronic face (and perhaps be forgiven for it.)
(Woods and Walton 1982, p. 4)

2One exception is that Bondy allows for argumentative injustice to involve credibility excesses
rather than just credibility deficits, which is something I will not address. In this work, I will only
consider cases of credibility deficit as a result of injustice.
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The Bill and Sue example also serves the purpose of illustrating some fallacies
that can occur in the course of an argument, particularly when it becomes a quarrel.
Obviously, threatening to slap someone’s face is an appeal to force, and a poor argu-
mentative move. However, we also see several cases of personal insults, or ad homi-
nem attacks. These are also fairly obvious, especially when we are primed to look
for such things. For example, “simpleton” and “hysterical shrew” are both given as
examples of insulting phrases that are irrelevant to the quality of someone’s argu-
ment. But we might want to think again before simply accepting them as examples
of ad hominem fallacies and moving on. And what about the accusation of being a
typical woman? There is some initial difficulty in seeing this as a proper ad hominem
attack, because at least according to the criteria we set out above, being a woman
has to be seen as a negative trait in this context. But what is problematic is the char-
acterization of a typical woman, not the fact of Sue’s being a woman. There is more
to be said about this case than simply the fact that fallacies are being committed, and
tempers are being lost. We will take the three reasoning errors individually.

First, there is the accusation that Bill is a simpleton for not being able to recall
what he said at an earlier time. This is clearly an insult, but is it relevant to the qual-
ity of his argument? In the context of this argument, perhaps not, but a minor modi-
fication could make it seem relevant. In this particular case, Bill’s being a simpleton
is a consequence of Sue’s belief that he is simply wrong about what he said on
Friday. So the insult is predicated on his having said something false, and only fur-
ther demonstrates the fact that the two interlocutors are disagreeing about the truth
of the premises of an argument: what it was that Bill actually said. As such, it does
not perfectly fit the model of an ad hominem attack. In a typical ad hominem attack,
someone’s argument is discredited on the basis of an irrelevant negative character-
istic that he is said to possess. But if Sue’s claim had been that, since Bill is a sim-
pleton, he is probably misremembering what he said last Friday, the deficiency is
relevant to the argument. It would, of course, have been better if instead of accusing
Bill of being a simpleton, Sue had more specifically accused him of having a terrible
memory. If it is in fact true that Bill’s memory is bad, this is bound to have a lasting
effect on his credibility in future discourse, assuming that his testimony or the truth
of his premises is based on his memory of the facts. But despite the lasting effects
and Bill’s likely credibility deficit, this is not a real case of epistemic injustice in
Fricker’s sense, even if the claim is false. Even though this does harm Bill in his
capacity as a knower, the wrong is not based on any kind of structural injustice. No
negative stereotypes have been invoked, and there is nothing about Bill’s identity
that is connected to the claim that he is less than intelligent.

Now we turn to the attacks on Sue, which are connected in that both evoke prob-
lematic stereotypes about women and rationality. The first is Bill’s retort that Sue is
a hysterical shrew. While it does not explicitly raise the issue of gender, there is a
gendered quality to the label “hysterical shrew” that is not really present in calling
someone a simpleton.®> Both men and women could be simpletons, but it seems that

3Though the label “simpleton” arguably brings up problematic stereotypes about disability, mak-
ing a more intersectional analysis desirable, for the sake of simplicity here, we will suppose that
neither Bill nor Sue is cognitively disabled.
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only women are called shrews, and it is rare to say that a man is being hysterical.
Even though the fallacy in the accusation is obvious, it still renders gender salient to
the dispute in a way that it might not have been before.

The last ad hominem attack of the passage state that Sue is a typical woman, and
is therefore incapable of reasoning properly. There are at least two features of this
attack that distinguish it from the previous two. First, being a woman is not an obvi-
ously negative trait (or at least should not be!), where a simpleton or a hysterical
shrew is easily recognizable as something we would not want to be. While being
incapable of reasoning properly is clearly something negative, note that it is sup-
posed to follow from a trait (gender) that we do not obviously recognize as being
negative. Second, if women were less capable of proper reasoning, this would not
really be an ad hominem fallacy, since it would be very relevant to the argument.
Pointing out that one’s argumentative opponent is somehow lacking in their ability
to reason and think through consequences is actually relevant to whether or not they
should be taken seriously. As an illustration of this, note that if one was engaged in
an argument with someone (of any gender) and said, “Look, you’ve had a lot of
alcohol tonight, and so you’re being totally irrational,” this would not count as an ad
hominem fallacy. There are plenty of things that could impair someone’s ability to
reason, such as drugs, alcohol, injury, or illness, and bringing them up as a reason to
take that person’s argument less seriously does not seem properly fallacious. But of
course what makes this case different from dismissing someone because they’ve
had too much to drink is that the latter case allows for the possibility of revisiting
the discussion later, when the person has sobered up. It is not common for someone
to change genders, and I suspect that people who say things like Bill did in this argu-
ment would not also be thinking of revisiting the argument after such a change.

So this needs to be further broken down. Here we have a case of an accusation
that is in part true, since Sue is a woman, and would be relevant if entirely true, since
someone’s ability to reason is relevant to the quality of their argument. An alterna-
tive diagnosis of the problem is that we do not have an ad hominem fallacy, but a
false claim built in to the accusation in the first place, namely that women are poor
reasoners. This really depends on how we treat the characterization of a “typical
woman.” If we take it as part of the attack, then the charge against Sue is just false,
since the characterization of women that it depends on is just false. On the other
hand, if we take it as a background assumption, then we can see it as an ad hominem
fallacy, since being a woman is irrelevant to one’s ability to reason, though Bill is
falsely treating it as a relevant factor. Also, this is a case of epistemic and argumen-
tative injustice, generally wronging Sue in her capacity as a participant in this dia-
logue. The reason why the authors are able to use this as an example of an ad
hominem fallacy in the first place is that the stereotype of women as being less
rational is a recognizable one, even if we do not endorse it. If Bill had said that Sue
is a typical brown-eyed person and therefore unable to reason properly, it would not
have done a particularly good pedagogical job, since there are no common stereo-
types about brown-eyed people being poor reasoners.

Further, given the literature on stereotype threat, we might worry that calling
attention to a negative stereotype about women and rationality might have a negative
effect on the female participant in the discussion. But we need to be careful about
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just how we characterize this phenomenon, particularly since the causal mechanism
that results in underperformance is not quite understood at this point. Still, note that
what happens in next in the story is both plausible and in some sense a confirmation
of the stereotype, namely an appeal to force. In making this move, Sue gives up on
rational argument, and threatens to slap Bill. It is telling that the person against
whom a stereotype about rationality is deployed immediately resorts to an irrational
response. Of course this is just a story, but it could easily have been an actual
interaction.

Another thing to talk about, then, is what an alternative next part of the story
could have been instead of a slap. Walton and Woods use this as an example of a
way in which tensions can escalate in a quarrel, but what, if anything, could salvage
this argument? Bill could show that his memory is perfectly good, and Sue might be
able to show herself to be calm and collected, but how could she show that the last
ad hominem attack is unjustified? In the previous two cases, it was possible to show
that the negative trait ascribed was inapplicable, but in this case, Sue certainly is a
woman. What is false is the assumption that her being a woman makes her less
capable of producing a proper argument. It seems very unlikely that anything Sue
could do would conclusively show the falseness of the stereotype generally, and it
does not seem much more likely that she would even be able to combat it in this
individual instance.

The problem is that once her rationality has been undermined, Sue’s prospects
for rationally defending herself obviously diminish. There is now an easy way to
dismiss any further counterargument that she gives as a further manifestation of her
irrationality, and thus not worth considering as a serious point in a debate. This is
largely because what she has to argue against is the view that women are irrational.
No easy demonstration is available to show that typical women are perfectly good
reasoners. So her principal argumentative resource has been removed, and Sue may
easily find herself appealing to force or emotion, or committing some other kind of
fallacy, because it has become the only way for her to make a point heard. Notice,
though, that this is a potential mechanism for the underperformance effect of stereo-
type threat. When a person’s capacity to engage as a rational agent has been under-
mined by deploying a stereotype, they may find themselves confirming that
stereotype because they are no longer accepted in the discourse as a rational agent.
More simply, underperformance in this particular way may be their only way to stay
in the conversation because of the epistemic injustice that has been done.

If Sue’s prospects for defending herself using only her own resources are poor,
what if Bill apologizes for the sexist remark, or he is called out by a third party? Can
this correct the epistemic injustice? Does it neutralize the problem, and allow Sue
back into the dialogue as an equal participant? Not necessarily. Bill can certainly
take back what he said, either because he regrets it or because of someone else’s
intervention, but issues of gender and rationality have now been rendered salient to
the argument. Is there then any way for someone hearing their argument to see Sue
just as a reasoner, and not as a female reasoner? This is the place where issues of
implicit bias become relevant, as we see just how difficult it is for people, even those
people who express a commitment to treating men and women equally, to really do



28 A. Yap

so. This may have been the case even before gender was explicitly introduced, but
is certainly so at this point in the argument. Implicit bias, by its very nature, is
extremely difficult to switch off. And we have already seen that there are negative
stereotypes about women and rationality. Once a woman has been labeled as an
irrational female in an argument, the threat of the label remains for her. These fea-
tures of the situation are what really make it an injustice in Fricker’s sense — some-
thing that does epistemic harm to Sue.

It might be arguable that any case of an ad hominem attack does some epistemic
harm to an interlocutor. I would be happy to grant this point, but nevertheless would
maintain that there is a real difference between this last case and the others due to
the irreparability of the damage done to the discourse as a whole. Suppose Bill had
claimed instead that she was revealing herself to be a typical brown-eyed person and
therefore a bad reasoner. This is an incidental, rather than systematic case of testi-
monial injustice. A prejudice against the reasoning powers of brown-eyed people is
unusual, and though it might cause significant problems for Sue in the course of this
argument, its effects will most likely be quite localized to her interactions with Bill.
On the other hand, a prejudice related to women and rationality will likely affect
Sue in many areas of her life:

Systematic testimonial injustices, then, are produced not by prejudice simpliciter, but spe-
cifically by those prejudices that track the subject through different dimensions of social
activity — economic, educational, professional, sexual, legal, political, religious, and so on.
Being subject to a tracker prejudice renders one susceptible not only to testimonial injustice
but to a gamut of different injustices, and so when such a prejudice generates a testimonial
injustice, that injustice is systematically connected with other kinds of actual or potential
injustice (Fricker 2007, p. 27).

The fact that a testimonial injustice is systematic is significant for two main rea-
sons. First, we are also concerned with the effects of the fallacy on outside partici-
pants to the dialogue. A prejudice against brown-eyed people is unlikely to be
shared by a wide segment of the population, whereas prejudices about gender are
common (though in many cases unconscious). So a brown-eyed person is unlikely
to be affected by implicit bias against brown-eyed people, but a woman is likely to
be affected by implicit sexism. Second, the confidence-eroding effects of testimo-
nial injustice are much more significant when a person has been consistently subject
to it. Even if Bill has not expressed sentiments like this in the past, if Sue has found
herself being discounted, or treated as less rational, because of her gender, an attack
such as this will contribute to an already substantial harm. Even though this paper is
focusing primarily on instances of one-off testimonial injustices, or at least injus-
tices committed in the course of a single dialogue, the line between long-term injus-
tice and one-off injustice can become blurry in many situations. And even in a
one-off situation, Fricker writes that “the recipient of a one-off testimonial injustice
may lose confidence in his belief, or in his justification for it, so that he ceases to
satisfy the conditions for knowledge” (Fricker 2007, p. 47). This means that the
(perhaps cumulative) epistemic harm might render things such that Sue is no longer
capable of acting as a rational participant in the dialogue — hence the appeal to force.
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Thus far, we have only looked at a single case of epistemic injustice and looked
at its problematic effects, but the comments about the case of Bill and Sue certainly
generalize to many other situations. There are certain fallacies whose negative
effects on an argument may be counteracted. Someone may be able to show that a
negative stereotype is inapplicable to them, because they do not actually belong to
the group being stereotyped. However, if the problem is one of showing that the
stereotype is inaccurate, this is a problem that requires much more than a single
exchange. We can also talk more generally about ways in which ad hominem attacks
might constitute an epistemic injustice against a participant in a discussion. As we
alluded to earlier, there are two main problematic effects of ad hominem attacks that
invoke identity-prejudicial stereotypes. First, there is the epistemic harm done to the
individual who is being attacked. Stereotype threat and the cumulative effects of
epistemic injustice can cause a person to become a worse participant in the dia-
logue. This may result in her becoming less sure of her beliefs, ultimately failing to
satisfy the conditions for knowledge, or may leave her with too few resources with
which to engage as a legitimate participant in the discussion. Second, there is the
potential for implicit bias in outside observers, once the negative stereotype has
been rendered salient to the discussion.

Even if people do attempt to discount stereotypes, they may nevertheless have
significant effects in their assessment of the situation, and of the merits of each
individual’s arguments. The anchoring effect is a phenomenon in which people,
when primed with certain pre-established categories or amounts, tend to produce
estimates which are closer to those categories or amounts than those who are not
primed (Slovic 1967; Tversky and Kahneman 1974). For instance, Desmarais and
Bruce (2010) found that sports commentary that invokes stereotypes influences
viewers’ interpretation of the game being played. It seems entirely plausible that
stereotypes could influence observers’ interpretation of an argument taking place in
front of them without their being aware of this influence.

Regardless of whether the effects on Sue are visible to the other participants, we
can at least acknowledge that she now bears a burden in the debate that Bill does
not. She has to be more careful than he does to be even-tempered and rational, lest
she be seen as a hysterical woman. This is a burden that has been unfairly placed
upon her in the debate due to her gender. More specifically, the fact that Bill’s ad
hominem attack has made her gender salient to the argument they are having. She
may admittedly choose not to try to take up this challenge, and continue to argue as
before, but for all involved parties (including most likely herself) she is at risk of
being evaluated more harshly if she fails to meet it. What this means practically
speaking is that Bill may be permitted to make an appeal to emotion in the course
of their argument and have that be considered a relatively acceptable, if not optimal,
argumentative move. However, Sue’s making the same emotional appeal would
likely result in her being viewed negatively, as being overly emotional and possibly
hysterical. This effect might become obvious to observers if both Bill and Sue were
to make an identical appeal, but such a situation seems unlikely to arise in the course
of any real life argument.
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2.5 The Credibility of Female Attorneys

Epistemic injustice can arise in the course of ordinary dialogue, as in the previous
section, but it can also have significant effects in legal contexts as well. A case study
of tactics used by attorneys in the courtroom showed a variety of credibility lessen-
ing tactics used against opposing counsels. One particular dimension of this study
looked at the ways in which these credibility attacks were gendered. Based on gen-
der bias reports as well as anecdotal evidence, Ubel (2008) conducted a survey of
Kansas attorneys asking about credibility lessening tactics, described as “any tactic
in which an attorney uses speech or actions to negatively impact the credibility of
another attorney in court.” While the participants were only asked to describe situa-
tions in which such tactics had been used, the analysis classified them into eight
categories that they identified. The two most relevant to our purposes are Experience
and Reference Gender, since they specifically attack aspects of the opposing
counsel’s identity: age and gender, respectively. We will focus on the latter.

Anecdotal evidence and earlier studies mention sexist remarks, derogatory treat-
ment, inappropriate forms of address, references to female stereotypes, foul lan-
guage, cute names, and making references to physical appearance (Ubel 2008,
p- 44). Some of these appeared in Ubel’s study. As examples of responses that were
coded as Reference Gender, (Ubel 2008, p. 47) gives the following:

e Sometimes older (much older) male attorneys will call you “honey” or “lady
lawyer”

e Referring to me as “little lady,” “young lady”

*  When picking my first felony jury, the prosecutor announced to the jury I was
5 months pregnant. He asked the jury if this would influence their decisions.

Ubel found that while 15 % of the tactics that female respondents reported were
classified as Reference Gender, no males reported their gender being referenced in
order to lessen their credibility. Further, no one mentioned using this tactic against
another attorney (Ubel 2008, p. 49). This study did have its limitations, however.
While the gender breakdown of respondents was similar to that of Kansas attorneys,
the study was obviously geographically constrained and self-reported. Further, the
extent to which these tactics were successful was impossible to measure. It may
have been that in some cases, the credibility of the attacker was lessened more than
the credibility of the one under attack.

However, in light of stereotypes about the gendered nature of rationality, and
about women being more emotionally governed, it seems very plausible that many
of the Reference Gender attacks would have had very much the desired effect, and
further, because of the unconscious nature of implicit bias, listeners may not have
been aware that they were affected. These are real cases in which some of the hypo-
thetical tactics outlined in the previous section against Sue have been used to com-
mit an epistemic injustice. The next section, however, will turn to situations in
which issues of credibility and identity are much more complex and difficult to
untangle.
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2.6 “Authentic” Victims and Credibility

In cases of sexual assault, perceived credibility of victims is an extremely salient
issue. While the gender of an attorney is irrelevant to the quality of her arguments,
aspects of an individual’s identity can be more easily seen as relevant to her credibil-
ity. So this section will look at ways in which attacks against an individual evoking
aspects of their identity can result in unfair credibility deficits and in such a way
constitute epistemic injustice. In a well-known Canadian case in which a man was
accused of sexually assaulting a young woman who he was interviewing for a job.
Justice McClung remarked that the 17-year old complainant did not present herself
to the accused in “a bonnet and crinolines” — a statement duly criticized by another
Supreme Court judge, Justice L'Heureux-Dubé (R v. Ewanchuk 1999). While the
accused, Ewanchuk, was acquitted, and the acquittal upheld on appeal as per the
views of Justice McClung, the appeal was later overturned. The trial ruling as well
as McClung’s ruling, were based on the idea of “implied consent,” that the com-
plainant’s behaviour and lack of resistance to some of the accused’s advances could
objectively be construed as consent.

The judges who overturned McClung’s ruling did so on several grounds — some
on the more purely legal grounds that there was no implied consent defence, and
that the accused’s behaviour made it clear that he understood that his advances were
unwanted. However, L'Heureux-Dubé’s remarks pointed out instances in which
McClung’s remarks about the complainant’s character were problematic, and that
we can recognize as cases of ad hominem attacks that contribute to epistemic injus-
tice. These create tension with the fact that the trial judges initially did find the
complainant to be a credible witness. In addition to McClung’s remarks about the
lack of “bonnet and crinolines,” he also pointed out that she was the mother of a
6-month-old baby, and shared an apartment with her boyfriend and another couple.
In response to this, L’Heureux-Dubé wrote:

Even though McClung J.A. asserted that he had no intention of denigrating the complainant,
one might wonder why he felt necessary to point out these aspects of the trial record. Could
it be to express that the complainant is not a virgin? Or that she is a person of questionable
moral character because she is not married and lives with her boyfriend and another couple?
These comments made by an appellate judge help reinforce the myth that under such cir-
cumstances, either the complainant is less worthy of belief, she invited the sexual assault, or
her sexual experience signals probable consent to further sexual activity. Based on those
attributed assumptions, the implication is that if the complainant articulates her lack of
consent by saying “no”, she really does not mean it and even if she does, her refusal cannot
be taken as seriously as if she were a gitl of “good” moral character. (R v. Ewanchuk 1999)

Based on what we have seen thus far about the pervasiveness of stereotypes, even
if someone claims that these are not being pointed out in order to reduce the com-
plainant’s credibility, they can still very easily have that effect, and L"Heureux-
Dubé is quite right to connect them to the myth that, on some occasions, “no” might
mean “yes.” Since this case, some research has been done on the concept of the
“ideal victim” in sexual assault cases, and the extent to which assertions about a
complainant’s character can affect assessments of her credibility, even if they are
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not framed as such (and even if, as in Ewanchuk’s case, credibility has supposedly
already been established.)

In some aspects of sexual assault cases, credibility judgments are explicit, for
instance in police assessments of the believability of rape reports. Randall (2010)
discusses several situations in which police disbelieved several women’s rape
reports on account of their demeanor. We will focus more on credibility attacks in
trial contexts, however, in which aspects of a woman’s background can be raised in
order to discredit her. One egregious example of this is the view that sex workers,
by the nature of their work, cannot be raped. This is in part due to a credibility defi-
cit due to their identity; but women who are in a relationship with their assailant will
also be discredited along similar lines, due to “the (mistaken) assumption of ‘con-
tinuous’ or ‘implied’ consent given by women in these situations” (Randall 2010,
p. 409). However, there are other ways in which women’s credibility can be attacked
that have little or nothing to do with the idea of implied consent. Women who are
already socially marginalized (perhaps because they are sex workers, but also per-
haps due to issues of race or class) can often be seen as less “authentic” victims of
rape. Randall cites an Australian study (discussed in more detail in Cossins (2003))
investigating the way in which adult female sexual assault victims are treated in the
courtroom, with a particular focus on the treatment of black and Aboriginal women:

The analysis showed that the credibility testing of the victims was compounded by cultural
and language problems for Aboriginal women, who were subjected to a significantly greater
and more intense amount of defence questioning their drinking, drug use, lying, and the
levels of casual sexual relations in their communities. The more hostile and racist the cred-
ibility assaults, the more distressing and traumatizing the trial process is for rape complain-
ants, creating a vicious circle such that their very distress undermines their ability to “hold
up” under legal interrogation in a way that is seen to be credible. (Randall 2010, p. 410-1)

This study raises clear worries of both stereotype threat and implicit (perhaps not
even implicit) bias. The way in which victims often broke down under hostile and
racist questioning is even more extreme than the usual underperformance effect
described in studies of stereotype threat. Further, the questions drinking and drug
use clearly invoke certain problematic stereotypes and render them salient to listen-
ers at the trial. The study even notes that a Crown Prosecutor remarked to the judge,
“these are not educated people,” in reference to the Aboriginal woman who was the
complainant (Cossins 2003, p. 80). The fact that these stereotypes are even invoked
by the prosecution is striking, since it shows us the extent to which they are seen as
relevant to the decision. Had this been a remark by the defence, it could easily have
been labeled an ad hominem attack. After all, a woman’s level of education is likely
irrelevant to her ability to provide accurate testimony about personal events, but
could prejudice listeners against her regardless.

Now it may seem difficult to separate ad hominem attacks from truly relevant
concerns in sexual assault cases, since personal testimony about events plays such a
significant part in the evaluation of what in fact happened. However, the asymmetry
with which different groups face credibility attacks makes it very likely that some-
thing problematic is happening. Indeed, the very concept of the “ideal victim”
makes it clear that some victims of sexual assault will find it harder to make their
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cases than others in ways that have nothing to do with the facts of the situation,
merely their social identity.

2.7 Conclusion

The story thus far has been primarily a pessimistic one, about the fact that negative
stereotypes and the epistemic injustice associated with their use in arguments, can-
not simply be ignored. Once they have come into play in an argument, they render
certain features of a participant salient to the discourse in question. We have also
seen that there is very little that an individual herself can do once being subjected to
an epistemic injustice, to correct or even improve her argumentative situation.
Further, the psychology literature is both extensive and mixed when it comes to the
possibility of becoming unbiased individuals, or successfully correcting for biases
that we know we might possess. Some articles are extremely pessimistic about the
possibility of bias correction (Wilson and Brekke 1994; Wegner 1994; Sanna et al.
2002). But despite this, certain biases do have certain strategies that work to some
degree (Anderson and Sechler 1986; Pettigrew 1998). However, since different
biases are mitigated by different strategies, there cannot be an across-the-board
solution that could be implemented for cases in which identity prejudicial stereo-
types can interfere with the course of an argument. There is no clear way in which
an individual can defend herself against an epistemic harm done to her. We might
just be lucky in some cases, and people outside of the dialogue might accord less
credibility to the person making the prejudicial ad hominem attack, which could
help balance out the issues of bias.

Surprisingly, one of the few sources of hope for defending oneself against ad
hominem attacks on credibility can be found in the literature on “ideal” victims of
sexual assault. While much of this literature focuses on issues of identity, Larcombe
(2002) provides a different perspective, in which a victim’s ability to demonstrate
resistance during the trial process itself might enhance her credibility rather than
damage it. We have already discussed ways in which defence lawyers in trials can
frequently, and in a hostile fashion, attempt to discredit a witness. However, if she
is able to resist the underperformance effects of stereotype threat, she may be able
to turn the situation to her advantage:

if she can hold up under the pressure, if she can withstand the defence counsel’s seductive
and/or aggressive attempts to impose an alternative/normative account, if she can resist
their attempts to take control and determine the course of events; if she can stick with her
version of what happened and is clear about what she said, felt, and wanted — all in the face
of explicit and calculated attempts to trip her up — she will have represented herself not only
as a persuasive and credible witness but, more importantly, as a victimized yet resistant
female subject. (Larcombe 2002, p. 142)

The reason this works, Larcombe reasons, is that this allows the jury to observe
a scenario of the victim’s firm non-consent, which makes it easier for them to picture
an analogous scenario as having taken place in the past. This can make her account
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of non-consent to the accused’s advances more plausible. But of course, while there
be an upside to credibility attacks in this specific situation, turning it to her advan-
tage still requires a tremendous effort on the part of the victim of these attacks.
However, Larcombe does also mention one situation in which a judge intervened on
behalf of a victim who was being examined in a particularly aggressive fashion, and
rebuked the defence lawyer for his conduct. Perhaps it can be in the power of
authoritative outside parties to ameliorate the negative effects of ad hominem attacks
and reduce the epistemic harms being done. Those who already have been accorded
significant credibility would do well to speak up on the part of those who may be
likely to suffer an epistemic injustice; this may be the best solution we have so far.
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