Chapter 1
Introduction: Cultural Property vs. Cultural
Heritage

Abstract Throughout history cultural objects have attracted the attention of man-
kind for numerous reasons: In times of war, they have been looted as trophies, to
pay troops, or to further humiliate the enemy. In times of peace, they have been not
only subject to clandestine excavations but also served as gifts for foreign digni-
taries and were objects of trade. In recent centuries, they also became objects of
scientific interest. While some of these activities have long been illegal, such as
clandestine excavations, others have only become illegal with the passing of time,
such as the looting of an enemy’s cultural treasure. Some continue to be legal, for
instance, the legal trade in cultural property, whereas others, even though they still
may be considered legal in a strict sense, raise moral issues, such as the transfer of
artefacts from colonies to the colonial powers in former times. The example of
cultural objects transferred in colonial times has brought about many claims for the
return of these cultural artefacts and these claims have given rise to disputes. This
book analyses how the international community tries to resolve the issue
concerning the return of cultural objects transferred in times of peace by employing
different instruments. The Introduction lays the foundation for an understanding of
the general problems the international community is confronted with in its endeav-
our by highlighting the various positions of the major actors, the ideological
concepts they employ and how these are reflected even in the use of terminology.

Cultural objects have been significant to mankind throughout history, and remain so
today. Cultural artefacts are unique manifestations of intellectual creativity imbued
with, among other attributes, aesthetic and/or spiritual value.! Because of this, they
have attracted the attention of men for many reasons.

Looting and even the destruction of the cultural property of one’s enemy were
common, and until recent centuries, accepted practices.” Pillaging served many
purposes; taking spoils of war as trophies, paying troops, and further humiliating an
enemy catered to both practical and political needs.” However, appropriating

'Ct. Stumpf (2003), p. 41.
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2 1 Introduction: Cultural Property vs. Cultural Heritage

artefacts of the enemy also served to obtain his (spiritual) power, which was
believed to be embodied in certain objects.* But, cultural objects not only changed
hands in the context of war. Valued for their aesthetic beauty, such items served
also as gifts for foreign dignitaries, were objects of trade,” and naturally, subject to
clandestine excavations.® In more recent times, cultural heritage has furthermore
become the object of scientific interest.” As can be seen, there have been many
reasons—both legal and illegal—why cultural objects have been relocated through-
out the centuries.

While some of these causes remain illegal, such as clandestine excavations,
others have become illegal with the passing of time, including the looting of an
enemy’s cultural treasure.® Some practices continue to be legal, for instance, the
legal trade in cultural property, whereas others, even though they still may be
considered legal in a strict sense, raise moral issues.” This is particularly true for
cultural objects transferred from the territory of colonies by their former colonial
powers during their dominion. Though no binding legal obligation exists for the
former colonial powers to return these objects, few today would deny that colonial
occupation was wrong. However, this admission subjects the transfer of cultural
property by the colonial powers from their territories to moral doubts.'?

The transfer of cultural objects in colonial times has brought about many claims
for the return of cultural property and these claims have given rise to disputes.
However, such disputes not only involve cultural heritage relocated in former
times. With the increasing demand for cultural artefacts on the international art
market,'" particularly in the United States of America, the United Kingdom, Japan,
France, Sweden, and Switzerland,12 clandestine excavations, theft, and illegal
exports of cultural property remain a serious, if not greater problem than ever
before. Today, the worldwide illicit trafficking of cultural objects is at a comparable
level to the illicit trade in weapons and drugs.'? A fact that should not be completely
surprising given that all three are heavily intertwined and the illicit trafficking of

“Dagens (1995), pp. 20-21.

SCf. http://www.festival.si.edu/past-festivals/2002/silk_road/istanbul_treasure.aspx.
SCf. Veres (2013-2014), pp. 94f.

Cf. Davis (2011), p. 168.

8Cf. Stumpf (2003), pp. 39ff.

°Cf. Roodt (2015), p. 69.

10A related area in this context is the issue of Nazi-looted cultural objects. Even though claims for
restitution are barred by time limitations, there is a strong moral imperative to return the objects.
Cf. on this issue for instance Woodhead (2014), pp. 113-142.
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cultural objects plays a significant role in financing terrorism'* and in organised
crime.”

The international community has become increasingly aware of the disputes
over the return of cultural objects and, for some time now, has undertaken efforts to
address the problem. However, there are two opposing camps making the process of
finding a solution to this issue complicated; on the one hand, there are those
countries, including former colonies, which suffer from the illegal exploitation of
their cultural objects. On the other hand, there are those states, generally including
former colonial powers, which have amassed major collections of foreign cultural
heritage with somewhat dubious provenance themselves or which host museums
and private collectors with such collections.'® These states also generally have a
lucrative market in the trade of cultural property.'” The former colonial territories,
as one would expect, advocate a comprehensive duty to return cultural objects,
including items transferred in the past.'® The latter states almost universally
consider such demands as excessive and not only a threat to their national collec-
tions and those of museums as well as private collectors located within their
borders,'? but also a danger to the principle of free trade in cultural property and
for their art markets.”” In addition, they are concerned by the fact that such
obligations would affect their legal system,”' since these would render their legis-
lation concerning time limitations and the protection of bona fide purchasers
inoperative or at least impair it.%>

Furthermore, both parties employ ideological concepts to support their opposing
viewpoints. The source states refer to the theory of cultural nationalism, which
argues that cultural objects are primarily national heritage, since they are part of the
national identity and community.”® In addition, this point of view reasons that
having the items in their place of origin allows understanding them within their
social, historical, and cultural context, which is of more value than looking at them
isolated in a glass box within a museum.?* The market states, on the other hand,
invoke the concept of common heritage or cultural internationalism, which argues
that cultural objects are the common heritage of mankind and do not primarily
belong to one single nation. Making them accessible to as large an audience as
possible as well as protecting and preserving them for future generations is of

4wessel (2015b), p. 16; cf. also Amineddoleh (2014), p. 732. See further on the linkage of illicit
trafficking of cultural property and financing terrorism Tribble (2014).

'SFor the connection of illicit trafficking of cultural objects and drugs see Yates (2014), pp. 23ff.
16Ct. Polk (2013), pp. 111f.

17Cf. Slattery (2012), p. 842.

18Cf. Roussin (2008-2009), p. 570.
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21Cf. O’Keefe (2007), p. 9.
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central importance to this view.?> Furthermore, supporters of this theory argue that
bringing them to “foreign’ museums has saved them from destruction,? that these
museums are better suited to preserve these objects®’ and—themselves
contradicting the idea of common heritage?®*—that these cultural objects have
also become part of the heritage of the countries whose museums have cared for
them?® or even assumed world heritage status.’® In addition, this view emphasises
the importance of cultural exchange, since it benefits the cultural life of all mankind
and promotes mutual respect and appreciation.”’ This plays into the hands of
market states as they advocate the free trade of cultural objects.*

This dichotomy in positions is also reflected in the terminology: firstly, with
regard to the subject matter itself and, secondly, when it comes to claiming back
cultural objects. While different terms are actually in use to refer to the subject
matter itself, such as (cultural) artefacts, (cultural) patrimony, and cultural objects,
two terms are predominant in both the literature and practice: cultural property and
cultural heritage. Though all terms are, in general, used interchangeably, the latter
two are not as neutral as the former ones and have particular connotations. Cultural
heritage emphasises the linkage and emotional bond between certain items and their
source nation,> whereas cultural property stresses the aspect of ownership and the
fact that cultural objects are material goods which can be traded as any other
goods.™ By doing so it prioritises the interests of right holders over those of
society.35’36 However, even though the United Nations Educational, Scientific
and Cultural Organization (UNESCO) remains faithful to its philosophy and con-
sistently employs the term cultural property to refer to cultural objects and in other
cases both terms are basically used synonymously, today the term cultural heritage
has become widely predominant—at least in the literature.”’

In reference to the claims, a similar picture has emerged. Both in practice and
literature, a variety of terms is used interchangeably: repatriation, restitution,
return, recovery, and so forth. Here again, there is a small difference in connotation.

25Cf. Roehrenbeck (2010), p- 190.

26Cf. Wessel (2015a), p. 103; Cf. Gerstenblith (2012), p. 624.

ZTSlattery (2012), p. 836; cf. also Shyllon (2013), p. 136.

ZSame Shyllon (2013), pp. 138f.

*Stamatoudi (2011), p. 23.

30Cf. Mugabowagahunde (2016), p. 156.

*! An idea also found in Paragraph 2 of the Preamble of the 1970 UNESCO Convention.

32Cf. Forrest (2010), p. 166; cf. also Nafziger et al. (2014), p. 406. See further on the controversy
how to address matters of cultural heritage in context of the World Trade Organization Schnelle
(2016), pp. 1011t.

33Cf. Roussin (2008-2009), p. 570; cf. also Shyllon (2016), p. 55.

34Cf. Woodhead (2011), p- 56. On the financial significance of cultural property cf. further Graham
(2014), pp. 319-338.

35Vadi and Schneider (2014), p. 6.

3SFor further elaboration on the distinction and interaction of property and heritage see Fincham
(2010-2011), pp. 641-683.

37Cf. Nafziger and Paterson (2014), p. 12.
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While repatriation, recovery, and return are neutral terms, with return maybe being
the most neutral, restitution is linked with wrongfulness. Its use emphasises that
some wrong has occurred that has to be corrected. However this having been said, it
has to be highlighted that there is still no uniform use of terminology at this point in
time.”®

Nevertheless, despite this polarisation and inconsistency in the use of terminol-
ogy, the international community has managed to adopt a set of rules applicable to
disputes concerning the return of cultural objects and to create certain instruments
to address them. The present research analyses how the international community
tries to resolve the issue concerning the return of cultural objects by employing
different instruments. For this purpose it examines in particular the instruments
adopted, including their genesis, and how they interact. However, the research is
limited to the controversial issue of cultural objects transferred in times of peace
and leaves out the topic of objects transferred in times of war for which a compre-
hensive legal framework of general acceptance is already in place.””
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Chapter 2
The Classical Approach: International
Treaties—Part I

Abstract International treaties are not only a source of international law; they are
also a classical means to regulate matters of concern to the international community.
Hence, it is not surprising that the international community’s first approach to resolve
the issue concerning the return of cultural objects was to rely on an international
treaty. This approach was further encouraged by the fact that issues surrounding
cultural artefacts were generally perceived as national or state affairs. This chapter
focuses on the 1970 UNESCO Convention on the Means of Prohibiting and
Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property,
the first international agreement for times of peace on an international scale exclu-
sively devoted to the regulation of the return of cultural objects. After an overview of
the first endeavours of the international community to enact such an agreement and
the historical developments leading to the adoption of the treaty along with the
challenges that had to be overcome in the course of the negotiation, the convention
is analysed in depth. Its purpose, scope and regulations are broken down in the light
of the convention’s genesis and the different actors’ positions with an emphasis on the
rules concerning the return of cultural objects. Finally, the relevance as well as the
strengths and weaknesses of the treaty are more closely scrutinised.

2.1 First Steps

Faced with the issue of cultural objects transferred from their countries of origin
and respective disputes, the international community first tried to solve the matter in
a classical manner by adopting international treaties. In fact, the first international
treaty which provided a legal basis that could be employed to reclaim cultural
property dates back to the beginning of the twentieth century, namely the 1907
Hague Convention IV with respect to the Laws and Customs of War on Land, a
revised version of the 1899 Hague Convention II. Article 3' of this treaty allows
states to claim back cultural objects removed from their territories. However, the

"Article 3 of the 1907 Hague Convention IV with respect to the Laws and Customs of War on
Land: “A belligerent party which violates the provisions of the said Regulations shall, if the case
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treaty regulates warfare and hence its provisions are only applicable to cultural
objects that have been transferred in the course of war.”

It was not until 1970, almost three quarters of a century later, with the adoption
of the UNESCO Convention on the Means of Prohibiting and Preventing the Illicit
Import, Export and Transfer of Ownership of Cultural Property that an international
treaty providing a legal basis for reclaiming cultural property illicitly trafficked in
periods of peace came into effect. This seemingly late adoption, however, cannot be
blamed on a lack of efforts to regulate the matter. Not only had several states
enacted laws protecting their cultural patrimony in the late nineteenth century,” but
the matter was also approached, due to the international character of the illicit
trafficking of cultural property,* on an international level. In 1932 the General
Assembly of the League of Nations decided to address the issue and delegated the
Office International des Musées (OIM) to prepare a draft convention on the return
of either lost or stolen cultural artefacts.’

In 1933 the OIM presented its first draft,® which could not be adopted due to the
reluctance of, in particular, the Netherlands, the United Kingdom, and the United
States of America.” The United States of America, for instance, criticised the draft
as it would require domestic courts to enforce the laws of foreign countries.® In
order to make the draft more acceptable for these states and increase its likelihood
of being adopted, in 1936” and 1939'° the OIM prepared two further drafts,'" each
with a narrower scope. The three drafts not only varied with regard to the cultural
property covered, but also differed in the state parties’ obligations regarding the
return of such cultural artefacts.

While the first draft encompassed all tangible objects of artistic, historical, and
scientific character, the second draft restricted the scope to tangible objects of a
specific paleontological, archaeological, historical or artistic nature. The third draft
narrowed the scope still further to only those tangible objects of specific paleonto-
logical, archaeological, historical or artistic nature that are the property of or in the
possession of either the state or a public entity and, in addition, are inventoried as
part of a national collection.'?

demands, be liable to pay compensation. It shall be responsible for all acts committed by persons
forming part of its armed forces.”.

2Cf. Baufeld (2005), p. 87.

3Stamatoudi (2011), p. 31; Siehr (2011), p. 94.
“Vogel (2010), p. 1149.

SRascheér (2000), p. 50.

SOIM (1939a), pp. 51f.

70’Keefe (2007), p- 3.

8Vrdoljak (2008), pp. 112f.

°OIM (1939b), pp. 69ff.

190IM (1939¢), pp. 78ff.

" Cf. Vrdoljak (2008), p. 115.

12Cf. Weidner (2001), p. 230; Odendahl (2005), pp. 173f.
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