Contents

1 Injury and Causation in Trade Remedy Law:
An Introduction to the Enquiry............
Introduction .. ........ ... ... ... ... ...

Methodology . ........... ... ... ....
Structure and Organization of the Book . . . .
Limitations of the Study. ...............

Mmoo AW >

Injury and Causation in Trade Remedies: Persisting Issues .. ... ..
Purpose of the Enquiry on Injury and Causation ...............

2 Historical Evolution of Injury and Causation in Trade

Remedies Under GATT/WTO .............
A Introduction .........................
B Genesis of Antidumping Law. ...........

1 Economic Rationale of Antidumping Laws.................
2 Movement from Predatory Intent to Injury Standards. ........
C Injury and Causation in Antidumping Under GATT 1947 ... ... ..

1 Antidumping Under Kennedy Round . . .

2 Antidumping Under the Tokyo Round Code ...............
3 Injury and Causation in Antidumping Under

Uruguay Round ...................

4 Antidumping, Injury and the Overarching Obligations . .. ... ..
D Material Injury and Non-attribution in Antidumping

Investigations . . .. ....................

1 Causation and Non-Attribution: Insights from

Uruguay Round Negotiating Texts . . . . .
2 Causation in Sunset and Interim Reviews

XV



XVi

Contents

E Injury and Causation in Subsidies and Countervailing

Investigations . . . . ... . 47
1 Injury and Causation in Tokyo Subsidies Code . ............ 49
2 Uruguay Round Agreement on Subsidies
and Countervailing Measures .. ......................... 52
3 Similarities of SCM Agreement and AD Agreement. ......... 54
F Injury and Causation in Safeguard Investigations............... 54
G Injury and Causation Provisions at the End of the Uruguay
Round. . ... .. . 63
H Conclusion........ .. ... . 65
Appendix 1... ... . .. . 67
AppendixX 2. ... 68
Injury and Causation in Trade Remedy Investigations:
An Analysis of the WTO Jurisprudence . . ..................... 69
A Introduction . ........... .. ... 69
B Causal Link in Trade Remedy Investigations: Issues
and Challenges in Implementation . .. ........ ... ... ... ...... 71
1 Concept of Causal Link in WTO Trade Remedy
AGIEEMENTS. . ...ttt 71
2 Injury and Causation: Why a Common Approach
is Desirable for All Trade Remedy Actions?. ............... 72
3 Injury and Causation Under the WTO:
A CompariSon. . . .....ot ittt 74
C Role of Trends Analysis. . .......... ... ... .. ... .. 77
1 Volume Effects. ... ... ... ... ... .. .. .. ... . .., 78
2 Price Effects: Concept of Price Undercutting
and Underselling Analysis .......... ... ... .. .. ....... 83
3 Trends Analysis and Conceptualizing the Requirement
of “Through the Effects”. . ....... ... ... ... . ... ... .. 89
4 Summary on Trends Analysis. .......................... 92
D Examination of the GATT/WTO Jurisprudence:
The “Non-attribution” Test. . ......... ... ... ... ... .. .. .. 93
1 Identifying and Separating Other “Known Factors”:
Who Bears the Burden? . ............ ... ... .. ... ... 98
2 Non-attribution: Examination of the U.S. Methodology
in Trade Remedy Investigations . ........................ 101
3 Non-attribution Analysis and Its Discontents:
The Application of the ‘but for’ Test .. ....... ... ... ... ... 105
E Conclusion . ........ ... 110

AppPendiX . ... 113



Contents xvii

4 Injury and Causation in Antidumping Investigations:

Experience of India and Other Jurisdictions. . . ................. 119
A Introduction . ............ ... ... 119
B Rise of Antidumping in India: Legal Framework
and Institutions. . .. ... .. ... 122
1 India, Antidumping and the Uruguay Round ............... 122
2 Role of the DGAD and Its Functioning . .................. 124
C Empirics of Injury and Causation Examination in India. .. ....... 126
1 Examination of Volume and Price Effects. . . ............... 127
2 Lesser Duty RuleinIndia.............................. 129
D Survey of Injury and Causation in Indian
Antidumping Cases. . . .. ...t 132
1 Survey of Selected Indian Antidumping Cases.............. 133
2 Injury and Causation: Discussion of Phase I Cases........... 136
3 Injury and Causation: Discussion of Phase-II Cases.......... 141
4 Non-attribution Analysis in Indian Antidumping
Investigations . .. ...t 145
5 Appellate Review of Injury and Causation in India . ......... 149
E Injury and Causation Determination: Practice
of Other WTO Members . ........... ... ... ... . ... ....... 150
1 Traditional Users. . ........ .. ... ... ... . . . on... 151
2 Injury and Causation Practices of ‘New Users’. .. ........... 155
F Conclusion........ .. ... .. . . . 160
Appendix . ... 162
5 Injury and Causation in Safeguard Investigations:
Experience of India and Other WTO Members . . .. ............. 195
A Introduction . ....... ... ... 195
B Assessment of Injury and Causation in India’s Safeguard
Investigations . . . ... .. 198
C Non-attribution Analysis in India’s Safeguard Investigations . . . . .. 201
D Injury and Causation Determination: Experience
of Other WTO Members . ....... ... ... ... ... ... ... .... 202
I OArgentina .. ... 202
2 Indonesia ............. . 203
3 Turkey . ..o 204
E Conclusion........ .. ... i 204
APpPendix . ... 206
6 Injury and Causation in Trade Remedies:
Developments Under the Doha Round. ... ..................... 219
A Introduction ............. ... ... 219

B Rules Negotiations and Members’ Proposals .. ................ 220



Contents

Xviii
C Relationship Between Material Injury and Causation............ 221
1 Degree of Causal Relationship .. .......... ... .. ... .. ... 224
D Non-attribution Language. . .. .......... ... ... ... ... ..... 225
E Negotiations on Subsidies and Countervailing Measures . .. ... ... 231
F Conclusion....... ... ... . . i 232
7 General Principles of Law on Causation: Application
in the Field of Trade Remedy Investigations. . .................. 233
A Introduction ............. ... ... 233
B The Concept of Causation: From Hume to Hart and Honoré . . . . .. 234
C Addressing a Plurality of Causes in a Trade Remedy Setting. . . . .. 236
D A Causation Framework for Trade Remedies: Necessity Test . . . .. 237
E Conclusion......... .. 242
8 Findings and Conclusions. ... ............................... 243
Bibliography . .. ... ... 249



2 Springer
http://www.springer.com/978-981-10-2196-1

Injury and Causation in Trade Remedy Law

A Study of WTO Law and Country Practices
Nedumpara, J.).

2016, XL, 262 p. 8illus., 7 illus. in color., Hardcowver
ISBMN: 978-981-10-2196-1



	Contents



