CHAPTER 2

Issues of Human Right to Basic Education
and Equality of Educational Opportunity
in Africa: A Case Study of Nigeria

Nyozi Chuma-Umeh

1 INTRODUCTION

The African region has been slow in stirring commitment towards the
development of equality of opportunity in education for deserving learn-
ers and peoples in Africa. In order to address part of the constraints
towards the realisation of the targeted Millennium Development Goals
of 2015 in Africa, and as part of achieving the African Union’s (AU)
Agenda 2063, examining the issues concerning the equalisation of edu-
cational opportunity on the continent is paramount. The achievement
of universal primary education was among the critical goals that needed
to be engaged with in guiding plans and programmes of states towards
national development in the long run. This is no doubt traceable to an
appreciation of the importance of realising the right to education, which
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has often been described as being central to human and national devel-
opment.! As a result, the significance of creating equal opportunity for
all learners in Nigeria, albeit in an African context, cannot be under-
mined.

The visibility in protecting equal educational opportunity under
African regional human rights instruments is considered piecemeal. The
African Charter on Human and Peoples Rights (ACHPR)? provides for
the right to education as equal right to education for everyone in arti-
cle 17. In doing so, it universalises formal equality by seeking to sug-
gest that unequals be treated alike. However article 18(4) of the ACHPR
impliedly addressed the issue of equality of opportunity by requiring
states to take ‘special measures of protection’ (emphasis mine) that are
responsive to the ‘physical and moral needs of the aged and disabled per-
sons’. In other words, article 18(4) introduced the opportunity to con-
sider the varying needs of the aged and ‘disabled persons’ with regard
to the provision of equal opportunity in the enjoyment of human rights,
like the right to education. But the ACHPR failed to extend similar pro-
tection to other vulnerable groups as well as individuals who equally
require equal educational opportunity in education.

However, the African region sought to remedy the oversight and later
extended equality of opportunity in education of children and women
when it adopted the African Charter on the Rights and Welfare of the
Child (African Children’s Charter),® and more recently the Protocol to
the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa (African Women’s Protocol).* The African Children’s
Charter follows the provision of the African Charter by the use of the
words ‘special measures of protection’ while the protocol on women
specifically made reference to ‘equality of opportunity and access in the
sphere of education and training’.?

In spite of this gradual visibility of the provision of equal educational
opportunity for vulnerable groups such as the aged, disabled persons,
children and women under the African regional system, concerns still
exist. One is that the manner as well as factors to be considered in pro-
viding this protection was not specified. Secondly, the rest of the popu-
lation who do not come within the protected categories seem to have
been left at the whims and caprices of national jurisdictions.® Indeed, the
oversight has serious implications for learners in Nigeria and within the
region as it suggests a lack of awareness as to the urgency of securing
equal opportunity in education for all learners in Africa.
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Holistically, achieving equal opportunity in education for all learners
in Africa must consider the social background, environment and socio-
economic factors of all learners, if we are to realise the AU’s Agenda
2063. What is important is to appreciate that securing equal opportunity
in education cannot be assuaged by the rhetoric of rights to a selected
category of citizens. It also cannot be assuaged without an articulation
of the methods of implementation and distribution. The method of dis-
tribution must, of necessity, involve discriminatory distribution of educa-
tional resources in a compensatory manner. It must also be articulated to
envisage all citizens that genuinely deserve it.

A commitment towards achieving equality of opportunity is synony-
mous with seriously taking the manner of distribution and redistribu-
tion critically. Particularly in the Nigerian context where there is huge
socio-economic inequality, the realisation of equal opportunity in educa-
tion for the least favoured in the society under considerations of learner’s
background, socio-economic and environmental factors is vital to achieve
equality for all learners in Nigeria. Within this premise, Nigeria is used
in this study, to reflect the region’s scenario with reference to challenges
regarding the provision of equal basic educational opportunity.

Nigeria is considered based on the reasoning that Nigeria has diverse
linguistic groups, internally displaced persons, different cultures and a
large population. Furthermore, Nigeria has an underdeveloped economy,
poverty is prevalent and literacy level is very low. Comparably, it has been
found that Nigeria shares most of its developmental problems with most
African countries,” even though some African states like South Africa
have begun to enact progressive education laws and valuable decisions.
Reports also indicate that literacy level in most African states is still low.8
Out of the 52 countries in Africa, only 10% has a literacy level that is
above 85% while more than 35% has a literacy level of less than 50%.°
Granted that literacy level may not be a perfect measure of educational
results, but it is considerably compelling for international comparisons.

Specifically, the Federal Government of Nigeria, in a bid to further the
Millennium Development Goal of achieving universal basic education
for all and to consolidate its National Policy on Education, established
through an Act of the National Assembly, the Universal Basic Education
Act (UBE) in 2004. The objective of the UBE is that at the end of 6
years of primary school and 3 years of junior secondary school, every
child in Nigeria must have acquired the relevant knowledge and skills
needed for socio-economic independence and be able to contribute to
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national development. Basically, the UBE Act provides the legal frame-
work for the implementation of compulsory free basic education in
Nigeria. This is in view of the fact that the Nigerian Constitution failed
to specifically guarantee the right to education. The vision of Nigeria’s
Federal Government in relation to its educational policy and the UBE
Act can be seen as a move in the direction of equalisation of educational
opportunities as it provides at a minimum the compulsory level to which
all children in Nigeria would be educated.

However, the provision of physical access to education is not consid-
ered sufficient in terms of realising equal opportunity in basic education.
It will therefore be argued that the UBE Act like the Constitution failed
to provide a clear approach on how educational resources are to be dis-
tributed, in view of the realities of learners’ socio-economic and diverse
background for instance. This lack of a definition of a method of distri-
bution constitutes a serious omission and poses a great challenge to the
commitment of realising the right to equal education for all. The situa-
tion is even made worse when juxtaposed with the Constitution’s pre-
sumption of equality of status which discounts concrete inequality in the
scheme of distribution.

This chapter has four sections: the first section—the present sec-
tion—is the introduction. The second section highlights the challenges
that Nigeria faces in the provision of equal educational opportunity for
all learners, and it also analyses pertinent concepts such as formal equal-
ity and substantive equality. Section three further advances Nigeria’s
approach regarding the provision of equal opportunity in education for
all learners. Section four is the conclusion.

2 Tuae ENorMITY OF THE CHALLENGE

Presently in Nigeria, everyone seeks education. The desire is either for
oneself or for one’s other immediate or distant relations. This is because
education has been identified in numerous literature as a sure means of
socio-economic participation and mobility.!? For instance, since after the
Nigerian civil war, most educated people were able to secure jobs, skills
or better social positions relatively easier than their uneducated counter-
parts. Thus, acquired skills, qualifications and certificates became equiv-
alent to meal tickets.!! Having identified education as an equaliser of
opportunities among societies, the Nigerian government saw mass edu-
cation as the best starting point for the achievement of its development



2 ISSUES OF HUMAN RIGHT TO BASIC EDUCATION ... 11

objectives. To be able to provide equal educational opportunities for all
its citizens, the Nigerian government adopted the National Policy on
Education in 1977.12

Although the Federal Government of Nigeria stated in the policy that
government will multiply and make educational and training facilities
adequate and accessible to all citizens, for the purpose of providing equal
educational opportunity, neither the 1977 issue of the National Policy
nor the revised editions or even the present edition entrenched as a value
what the state should do to advance or realise equality of opportunity in
basic education.!3 It is therefore feared that since states of the federation
have started to implement the National Policy on Education without a
defined implementation process, each state will contrive and apply its
own method. The unintended consequence will be multifaceted interpre-
tations and practice of equal educational opportunity which might not
show strong convergence with the AU’s Agenda of a prosperous Africa
based on inclusive growth and sustainable development.1#

Considering the fact that the objective of the Nigerian National Policy
on Education is to develop a self-reliant, free, egalitarian and democratic
society with full bright opportunities for all citizens,'®> a correspond-
ing normative ethic ought to be adopted in the distribution and redis-
tribution of educational resources in order to achieve equal educational
opportunity. In this regard, the educational resources contemplated
include adequate manpower, equipment/facilities, good environment
and structures, as well as funding. Thus, equal educational opportunity
in this study is imagined as making the provision and process of educa-
tion equal in order to ensure that each learner is provided the needed
accommodations required to acquire education.!®

Indeed, it could be argued that there are various interpretations of the
meaning of equality of educational opportunity.l” On the other hand,
some authors have suggested that it might mean nothing at all.'® Our
purpose is not to undertake a detailed exploration of the various mean-
ings of equality of opportunity.!® Rather, the purpose is to align this dis-
course with the ideas of non-discrimination and equality in the context of
education. The study is particularly interested in exploring understand-
ings of formal and substantive equality in relation to the demand of equal
educational opportunity, so as to secure equality of outcome or benefit.

Ultimately, equality has emerged as a fundamental principle for attend-
ing to the discrimination and marginalisation suffered by individuals or
groups in the scheme of distribution.?? Meanwhile, it does not have an
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agreed definition,?! but formal equality and substantive equality approaches
have become known as the core counterpoints, with each approach con-
tending to remedy inequality in different modes and proportions.??

2.1  Formal Equality

Under the 1999 Constitution of the Federal Republic of Nigeria
(Constitution), the idea of equality is one of its founding values.?® To
avoid inequalities between different categories of individuals in the soci-
ety, the Constitution provides in section 42 that:

1. A citizen of Nigeria of a particular community, ethnic group, place
of origin, sex, religion or political opinion, shall not by reason only
that he is such a person:

(a) be subjected either expressly by, or in the practical application
of, any law in force in Nigeria or any executive or administrative
action of the government, to disabilities or restrictions to which
citizens of Nigeria of other communities, ethnic groups, place of
origin, sex, religious or political opinion are not made subject; or

(b) be accorded either expressly by, or in the practical application
of, any law in force in Nigeria or any such executive or adminis-
trative action, any privilege or advantage that is not accorded to
citizens of Nigeria of other communities, either groups, place
of origin, sex, religion or political opinions.?*

2. No citizen of Nigeria shall be subjected to any disability or depriva-
tion merely by reason of the circumstances of his birth.?%

Accordingly, a law or conduct violates the equal protection clause
under the Nigerian Constitution if a differentiation not accorded to any
Nigerian is made, even when it is ethically appropriate or when a rational
purpose demands that differentiations be made. This provision under the
Nigerian Constitution regarding equality is also characteristic of formal
equality traceable to the equality conceptions of historical international
human rights instruments.?%

Formal equality according to Albertyn and Goldblatt assumes that
individuals are equal and that differential conduct or idea is always inexo-
rably suspect or unreasonable.?” This presumption of equality of status
often masks practical inequalities that exist among categories of persons
in the society. It ignores, for instance, that learners are heterogeneous



2 ISSUES OF HUMAN RIGHT TO BASIC EDUCATION ... 13

with respect to social and historical background, geographical develop-
ment, economic status, school type, sex and disability. Formal equality
does not appreciate human difference and perceives positive differentia-
tion or discrimination in favour of vulnerable persons or groups as dis-
criminatory and inconsistent with the right to equality. It is a conception
of equality that does not consider the ‘all fingers are not equal” mantra
which appreciates the fact that all persons are not similarly situated.
Formal equality seeks to apply the same standards to everyone regardless
of any dissimilar impact on certain individuals and groups. Because of its
non-recognition of difference and assimilatory characteristics, formal equal-
ity would be inappropriate to recognise the legitimacy of treating individu-
als unequally, as it were, in order to realise equal educational opportunities.
It turns out to be a problem when educational resources are distributed
equally to learners of unequal development level or unequally to benefi-
ciaries of equal development status. In essence, a fairly greater attention to
compensate the less advantaged to benefit equally distributed educational
resources as much as the dominant majority is not usually envisaged.

2.2 Substantive Equality

Against the backdrop of formal equality, substantive equality has the
prospect to remedy the effects of the formal equality model. For Day and
Brodsky,

A substantive model of equality, which considers inequality in condi-
tions and imbalances of power among groups, anticipates a deeper level
of change. It posits that the functioning of institutions and the structure
of relationships among groups must change significantly, and that working
towards equality is a process to transformation, not a minor adjustment.?8

Day and Brodsky separate substantive equality from formal equality,
which according to them implies that

Existing frameworks are acceptable, except that there are occasional inci-
dents of prejudice and perhaps some marginalisation of certain groups.
The situation is to conciliate between individuals when there are incidents
of prejudice and to ensure that all groups are included in existing institu-
tions by being treated the same as those that are already inside. In other
words, this version of equality anticipates little change in the functioning
of institutions.?®
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Contrariwise, substantive equality appreciates that genuine equality can
only be realised if regard is given to the historical, social and economic
circumstances of individuals in the distribution of educational resources.
It imagines that barriers within the sociopolitical that prevent individuals
from enjoying the right to equality are dismantled, and the responsibility
to do this lies with the state general education system and not the learn-
ers. Substantive equality does not assume that everyone has the same
need and the same future to be non-discriminatorily satisfied using simi-
lar measure. It therefore goes beyond similar treatment to consider justi-
fied differentiation in order to remedy past and systematic inequalities.

The difference between substantive equality and formal equality can
be likened and explored in the light of Wollheim’s argument concern-
ing ‘everyone having an equal right to education” and ‘everyone having a
right to equal education’.3% The proposition that ‘everyone has an equal
right to education’ countenances that ‘what’ education each individual
has right to may be laid down by society or law as given without specify-
ing the criterion.3! This is hardly a realistic objective.

The second proposition that ‘everyone has a right to equal education’
seems to imply that everyone has a natural right to the same educational
facilities and resources in relation to processes and procedures enjoyable
according to individual needs. This second interpretation appears realistic
and amenable to a heterogeneous society like Nigeria and other African
states as it acknowledges positive discrimination and consequently con-
fers legitimacy to substantive equality.

Philosophically, the notion of substantive equality ultimately appeals
to the idea of distributing the benefits and detriments of democratic soci-
eties in a discriminatory and compensatory manner.3? It calls for tran-
scending conceptions of equality which require that socio-economic
positions are open to all regardless of difference. In responding to both
socio-economic exclusions, substantive quality seeks to bring about the
substance of what Thomas Kleven, in his moral theory of social justice,
has called ‘equitable sharing’ for a truly democratic society.?? For Kleven,
the concept of equitable sharing is imagined as a social ideal that expects
the sociopolitical environment to take everyone’s interest into account
and fairly accommodate everyone’s needs.

Kleven’s point is that the imperative of securing self-determination
and equality values is foundational to any democracy, which in essence
requires that all aspects of social life be equitably shared among all soci-
ety’s members. This he further situates in the belief of the inherent
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equality of all people. Therefore, implicit in Kleven’s argument is the
appeal to an egalitarian distribution. It emphasises the need for a distri-
bution and redistribution of the goods of social life in accordance with
people’s needs in order to enable all participate inclusively.3* Ultimately,
responding to people’s needs require the eradication of the formal equal-
ity model so as to embrace substantive equality. A distribution and redis-
tribution through substantive equality speaks to systematic inequality,
which would otherwise be left untouched by mere equal treatment or
formal equality.3®

3 PARADOX OF ScHOOL CREATION AND THE REDUCTION
OF INEQUALITY IN NIGERIA

There exists a dilemma in the creation and reduction of inequality
through educational equality in Nigeria. Therefore, the argument is that
the recognition of disparity in the plurality of individuals precipitates
the ground for different and unequal treatment during the allocation of
educational resources. The Compulsory Universal Primary Education
Programme is a grandiose education scheme in Nigeria to equalise edu-
cational opportunity for all citizens.3¢ It is considered a political inter-
pretation of the concept of equality with a view to satisfy the legal and
formal conceptions attached to constitutional right of all citizens to
equal and adequate educational opportunities at all levels.3”

It is, however, observed that the magnanimous provisions under
Nigeria’s 2004 UBE Act and the Revised National Policy on Education
of 2013 (NPE) have not resulted in the imagined equitable objective
envisaged. The UBE Act and the NPE have not enjoyed popular com-
mendations as a result of the discrimination implicit in their contrivance
and issuance. First, comparable equal achievement or outcome, differ-
ence in individual abilities and capacities, social and family background,
parents’ economic status, geographical location, language, religion and
culture were not contemplated. Second, upon execution heed was not
paid to the individual needs of each learner.

Recognising and addressing the differences in individuals as those
mentioned above is necessary for attaining equality of educational oppor-
tunity. It is also observed that assessments and examinations as a means
of equalising education opportunities are biased towards strict formal
practices and Western urban culture developed elsewhere. Thus, learn-
ers in the rural areas or from different socio-economic and cultural
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backgrounds may experience school as largely an introduction of foreign
culture, directly or indirectly presented as superior to their own.3¥ This
type of conception implicitly sees the school as perpetuating ‘hierarchi-
cal citizenship’. One feels that this fact is not unconnected with the Boko
Haram sect conception of education in Nigeria.

Boko Haram is an Islamic extremist group in north-eastern Nigeria.
The group’s name Boko Haram is a Hausa statement, which upon trans-
lation into English means ‘western education is sinful’. The group is
opposed to everything that is of Western origin, especially Western edu-
cation ideologies and systems. This also happened earlier in the north-
ern part of Nigeria. According to Fafunwa, parents refused to send their
children to school for fear of the children being converted to Christianity
while they were Muslims.?* The obvious dilemma in this conception of
education can also be blamed on the absence of appropriate ideology
regarding the normative values animating equality in education. Even in
the face of Nigeria’s compulsory universal primary education, it is not
likely that equality of opportunity will be achieved.

The general implication is that educational syllabus, arrangements and
administration do not adequately represent the interest of each learner.
Thus, the need for some enlightenment and some other flexible modes
of assessment and examination as a means of evaluating and equalising
opportunities for learners ought to be articulated, so that the whole
population can take up the opportunity of access to school, which is
provided to everyone under the recognition that there are different edu-
cational needs of individuals. The school should expose learners to chal-
lenges commensurate with their identities as well as abilities, and learners
should be made to appreciate the criteria for examination grades and
assessments as a means of offering equal educational chance.

If equal participation in education is to have any meaning as a means
towards equality of educational opportunity, there must also be an
opportunity for different groups and individuals to decide what educa-
tion shall be about. It is considered expedient that barriers within the
sociopolitical environment which influence and limits variables to
equality of educational opportunity should be identified and elimi-
nated accordingly, for the realisation of equal life chances. Educational
resources ought to be presented in a manner that harmonises the back-
ground of learners of all classes.

The premise is that inequalities in education should be remedied.
But there often exists a serious paradoxical problem in the equality
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interpretations adopted for this needed remedy. Almost every African
country engages in educational reform. However, the main thrust is usu-
ally in the direction of closing widening disparities in access to education
without intensifying normative measures for achieving equality in educa-
tion in law and in fact. While South Africa is an example of an African
State that is decisively moving away from the conception of equality as
formal equality, it can also be seen to illuminate normative conceptions
of equality in their constitutional text within which all statutory docu-
ments and jurisprudence are grounded.*?

Equality as conceived within the jurisdiction of South Africa has
been described as a pervasive value and right under the South African
Constitution.*! It has also been articulated as the Constitution’s key
transformative value and right in the attainment of inclusive citizen-
ship.#> The admirable content of the right to equality under the South
African Constitution and the extent to which it subscribes to inclusive
citizenship and equal opportunity for every citizen can be gleaned and
confirmed from the South African Constitutional Court’s equality juris-
prudence.

The Constitutional Court of South Africa has in several cases reit-
erated that the type of equality contemplated under section 9 of the
Constitution is substantive equality and not just formal equality.*3 The
Court’s exacting approach to the determination of unfair discrimina-
tion has been stated to be particularly instructive of the Constitutional
Court’s approach to substantive equality.**

Although the Constitutional Court has borrowed its equality jurispru-
dence from foreign jurisdictions such as Canada and India, it has for-
mulated its own standards and stages for determining discrimination in
any circumstance in the popular case of Harksen v Lane NO & Others.*>
In the highlighted case, the Constitutional Court enunciated the rele-
vant stages for determining unfair discrimination and unequal treatment
against individuals. This as summarised by Ngwena*® involves: whether
there is a reasonable and legitimate justification for the policy, law or
practice; whether the differentiation amounts to unfair discrimination;
and if unfair discrimination is established, whether it can be justified in
terms of the limitation clause under section 36 of the Constitution.

Additionally, the Court emphasised that differentiation amounted to
unfair discrimination if it impairs the human dignity of the individual
or group concerned.*” On this basis, the major factor which rendered
discrimination unfair was obviously the effect or impact it had on the
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individual or group concerned*® and in determining the impact of dis-
crimination, the Constitutional Court considered the following factors
cumulatively relevant: (a) the position of the complaint and whether
the complainant belongs to a social group that have suffered patterns
of disadvantage, (b) the nature of the provision or power and the pur-
pose it seeks to achieve and whether the provision or power is intended
to achieve a worthy societal goal, and (c) the extent to which the dis-
crimination has affected the rights or interests of the complainant and
whether it has led to an impairment of the fundamental human dignity
of the complainant.*’

Indeed, this legal and juridical approach to equality within the South
African jurisdiction has the attainment of substantive equality and human
dignity as its objective. It not only suggests a commitment to recognis-
ing each person’s worth as a human being, regardless of differences.>”
It also signifies a constitutional commitment to remedying systematic
subordination and marginalisation in order to attain a type of equality
which recognises human difference and inclusive citizenship. It demon-
strates a significant convergence between the vision of equality of the
South African Constitution and that of some foreign jurisdictions such
as Canada and India that have moved to establish admirable legal and
juridical background towards the attainment of concrete equality.

Even though one can argue that there are still gaps in relation to
meeting the learning needs of every learner within the South African
jurisdiction, the major problem within the South African system one
thinks is with implementation and conduct of the state education officials
as exemplified in the facts of most relevant cases identified.>! However,
the idea behind exemplifying South Africa’s equality jurisprudence lies in
informing useful achievements that can be emulated and mistakes that
must be avoided. Care must be taken to avoid certain practices, submis-
sions and decisions that portray attributes of restrictive equality which
may serve to attenuate rather than assist in developing African states
equality jurisprudence including Nigeria as far as realising equal opportu-
nity in education for all is concerned within the region.

Comparatively, Nigeria and other African states that are yet to give
positive interpretations and expressions to equality as a way of offering
concrete opportunities for the attainment of equal educational opportu-
nity can emulate the inspiring principles inherent in South Africa’s equal-
ity jurisprudence. Since differences exist among learners, it is advocated
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that differences in treatment should be applied so that equal benefit may
be realised.

4 CONCLUSION

The implication of the observation in this chapter is that equal distribu-
tion of educational resources by the state will enhance the opportunities
for Nigerian learners as Africans to get more education and more from
education in terms of access and equality. Emphasis is on schools offering
quality and inclusive education in terms of achievements and outcomes.
Again, differentiation should apply when educational resources are dis-
tributed to schools. It should be such that the method of distribution
compensates the disadvantaged positions of schools and less advantaged
learners. Each school whether in urban or rural, regular or special should
offer educational training and resources in a comparably related manner.

In the Nigerian context, there is an obvious need for a conceptual
definition regarding inclusive equality in education—at least one that is
expressive and practicable. In popular right concept of equality of educa-
tional opportunity, no education of a people would tantamount to denial
of educational opportunity—a right which is constitutional.>> However,
it has been an uphill task entrenching and achieving the somewhat uni-
versalisable concept of equality due to the failure of the Nigerian ruling
class to internalise, establish and effectuate the prerequisites for success-
ful implementation. Such neglect only brings about the stagnation of
education and conscious denial of the rights in education to most learn-
ers and individuals in the society.

The idea that we are all created equal in spite of the apparent ine-
quality within Nigeria’s educational system and in the larger social con-
text ignites considerable concern so much so that it is most difficult if
not impossible to contemplate an education system that does not pay
attention to the status, background and circumstances of learners. What
should be really obtained is the substantive equality model where educa-
tional resources are distributed in a relevant disproportionate form. Such
a method ameliorates the position of the underprivileged learners and
strengthens capacities for implementation and attainment of vision 2063
in line with the shared aspiration of good governance, respect for human
rights, justice and rule of law. It would also mean that each learner will
be well educated, and no learner subjected to any form of discrimination.
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