CHAPTER 2

Scalia’s Rugged Originalism

Paul E. Peterson

Abstract Throughout the nineteenth century and beyond, a “naive”
originalism pervaded Court thinking. That changed when legal realists
urged the Court to exercise judicial restraint and defer to elected
branches of government. The Court exercised restraint from the late
New Deal until Brown (1954). Since then jurists have broadened
the discretion available to their own branch by identifying a “living
Constitution,” which changes with judicial decisions. To counter that
view, Antonin Scalia constructed a rugged originalism that combines
textual analysis with a search for original meaning while maintaining
respect for the legislative branch and the principle of stare decisis.

Keywords Antonin Scalia - Original meaning - Living Constitution
Judicial review

The Scalia project cannot be understood apart from its place in the tradi-
tion of constitutional interpretation. Antonin Scalia both synthesized and
advanced beyond earlier interpretative approaches in order to combat a
contemporary approach he found pernicious. By coupling legal realism
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with an older naive originalism, and by calling attention to the text as the
source of meaning, Scalia constructed an originalism rugged enough to
battle those who said they were interpreting a “living constitution.”

Scalia was not the first jurist to interpret the Constitution in ways con-
sistent with its original meaning. A “naive” originalism pervaded Court
thinking throughout the nineteenth century, and, as that century came
to an end, the doctrine was used and abused to exercise enormous judi-
cial power. In response, legal realists, accusing jurists of asserting raw
power, urged the Court to exercise restraint by deferring to the elected
branches of government. Judicial restraint doctrine dominated Court
thinking from the late New Deal until the transformative Brown deci-
sion handed down by the Warren Court in 1954.! Since then, jurists
have broadened the discretion available to the courts by identifying a
living Constitution that changes in meaning over time. Scalia countered
that view by constructing an alternative we shall characterize as “rugged
originalism,” an approach to constitutional interpretation that combines
textual analysis with a search for original meaning while maintaining a
respect for the legislative branch and the principle of stare decisis.

When in a jocular mood, Scalia enjoyed shocking his audience by
declaring: “The only good Constitution is a dead Constitution,” because
then its meaning would remain unchanged. “The problem with a living
Constitution, in a word, is that somebody has to decide how it grows ...
And that’s an enormous responsibility in a democracy to place upon
nine lawyers.”? Upon reflection, he changed “dead Constitution” to an
“enduring Constitution.” Its meanings are conserved by traditional prac-
tices, which may be modified by legislative enactments. But when jurists
can abruptly change the meaning of a constitution on their own hook,
they endanger the life of a democratic republic.

NAIVE ORIGINALISM

Rugged originalism differs from the naive originalism of the nineteenth
and early twentieth centuries. Early jurists grounded their decisions—
or at least said they did—in the Constitution as written. In Marbury
v. Madison (1803), John Marshall quotes directly from the Supremacy
Clause of the Constitution when exercising for the first time the Court’s
right of judicial review.® In McCullough v. Maryland (1819), he declares
a law unconstitutional only after giving the Necessary and Proper Clause
the following meaning;:
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Let the end be legitimate, let it be within the scope of the constitution,
and all means which are appropriate, which are plainly adapted to that end,
which are not prohibited, but consistent with the letter and spirit of the
constitution, are constitutional.*

Marshall’s interpretation of the Constitution in each decision is open
to question, but, indisputably, the Chief Justice rests his case on the
Constitution’s original meaning.

That Constitution continues to be the Court’s apparent guide well
into the twentieth century even when the Court is straying into distant
territory. In Lochner (1908), both the Court’s majority and its minor-
ity claim to be interpreting the original meaning of the Fourteenth
Amendment’s Due Process Clause.® Rufus Peckham says the clause
“would have no efficacy and the legislatures of the States would have
unbounded power... [if they could exercise] arbitrary interference with
the right of the individual to his personal liberty... [to enter] contracts.”®
In his persuasive dissent, John Harlan has better cause to be just as
originalist: “[T]he New York statute... cannot be held to be in conflict
with the Fourteenth Amendment, without enlarging the scope of the
Amendment far beyond its original purpose.”” In a second dissent, Oliver
Wendell Holmes identifies original meaning with traditional practice:

The liberty of the citizen to do as he likes ... is interfered with by school
laws, by the Post Office, by every state or municipal institution which takes
his money for purposes thought desirable, whether he likes it or not.3

As the Lochner majority opinion illustrates, Court confidence in its ability
to discern original intent was open to abuse. In E. C. Knight (1895),
Melville Fuller found a Pennsylvania company zot engaged in the kind
of “commerce among the states” that Congress could constitutionally
regulate under the Commerce Clause,’ even though the company was
selling the sugar throughout the country.!? Since it produced the staple
only within Pennsylvania, the company was said to be engaged only in
intrastate, not interstate commerce. But drawing a distinction between
sugar’s production and its sale is rather like distinguishing between the
pitcher’s wind-up and throw. Disaster looms if the two are not synchro-
nized. A plain reading of the Commerce Clause does not allow for such
tortured separations. Naive originalism had acquired a license to write
law through the concoction of legal fantasies.
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JUDICIAL RESTRAINT

As E. C. Knight was being written, legal realists were taking aim at this
kind of formalistic reasoning. Arcane distinctions between intrastate and
interstate commerce barely concealed the economic interests the justices
were seeking to serve, they said. Jurists did not find the law but imposed
it in service to those in power. Realists concluded that jurists should
leave law-making to the elected representatives of the people in all but
extreme circumstances. As Harvard Law Professor James Thayer put it,
judges should affirm a law unless its unconstitutionality is “so clear that
it is not open to rational question.”!!

The doctrine was not accepted by the Court until the New Deal when
it provided a justification for the Court’s “switch in time that saved
nine.”!? The “switch” is often attributed to Charles Evans Hughes,
even though he was not the most conservative of the justices on the
Court, for it is his opinions—perhaps because he was the Court’s piv-
otal justice—that sharply reveal the shift in thinking taking place amid
the turmoil invoked by President Franklin Delano Roosevelt’s court-
packing plan. In Schechter (1935), Hughes draws “a necessary and well
established distinction between direct and indirect effects” on interstate
commerce.!3 “Direct effects are illustrated by the railroad cases we have
cited, as, eg., the effect of failure to use prescribed safety appliances on
railroads which are the highways of both interstate and intrastate com-
merce,” but fixing the hours and wages of employees of poultry work-
ers is not.'* Unless the distinction is maintained, “the federal authority
would embrace practically all the activities of the people.”'® But when
Roosevelt proposes to add more judges to the Court, Hughes’ alters his
Commerce Clause jurisprudence.!® Exercising a restraint not practiced in
Schechter, Hughes defers to the Congress he had so recently snubbed:
“We have repeatedly held that as between two possible interpretations
of a statute, by one of which it would be unconstitutional and by the
other valid, our plain duty is to adopt that which will save the act.””
Labor relations could now be regulated. “[A]cts which directly burden
or obstruct interstate or foreign commerce ... are within the reach of the
congressional power. Acts having that effect are not rendered immune
because they grow out of labor disputes.”!8

Even without a court-packing law, Roosevelt was able to consolidate
his new majority on the Court within months.!” The Court became so
deferential to the legislative will that a majority, which included Robert
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Jackson and Felix Frankfurter, two of Roosevelt’s most esteemed appoin-
tees, overlooked the Due Process Clause when it found no constitutional
objection during World War II to the Administration’s decision to con-
fine Japanese citizens living on the West Coast within Montana-based
relocation centers.?? Conservatives also learned to defer to Congress,
and the Court achieved unanimity in 1964 when it affirmed the author-
ity of Congress under the Commerce Clause to ban segregation in pub-
lic accommodations.?! Still later, Chief Justice John Roberts shows even
greater deference to the legislative branch when he construes a congres-
sional law to mean exactly the opposite of what it says.?> He declares
central elements of the Obama Administration’s Affordable Care Act
to be constitutional after finding that an unconstitutional fee imposed
on the non-insured was not a fee but a tax, even though Congress had
specifically stated it was not a tax, for only if it were a tax would it be
constitutional .?3

LivING CONSTITUTION (INON-ORIGINALISM )

Such judicial restraint nearly eviscerates the Court’s power of judicial
review. For decades New Deal liberals welcomed this development—until
a new group of liberal justices came to embrace a polar opposite of view.
According to their conception of constitutional interpretation, known
as living Constitution doctrine, the judiciary is permitted wide scope for
overturning legislative enactments. Who developed this new doctrine?
What is its rationale? The answers to these questions remain unclear. The
living constitution was born, but its parentage—and also its legitimacy—
is obscure.

Origins of the Living Constitution

Some trace the baby’s DNA to Holmes when, in Missouri v. Holland
(1920), he says the Constitution “called into life a being the develop-
ment of which could not have been foreseen [and]...must be considered
in the light of our whole experience.”?* The phrase seems apposite, but
the Justice, far from limiting the authority of the elected branches, is
upholding a treaty Congress had approved. In Brown, Earl Warren has a
better claim to be the dogma’s progenitor, when he uses contemporary
psychological findings to help him determine the meaning of the Equal
Protection Clause. Black children develop a sense of inferiority, he says,
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when they attend legally separate schools.?> Warren uses psychological
research to distinguish the schools of Topeka, Kansas from the railroads
of Louisiana found constitutional in Plessy (1896).2% Presumably, black
children acquire a sense of inferiority only in class, not when riding the
train. By respecting stare decisis, the Court reached unanimity in a dif-
ficult case, but the Chief Justice would have been better advised to rule
that the Equal Protection Clause mandates a color-blind Constitution,
as Harlan said in his Plessy dissent.?” Warren’s opinion, though politically
understandable, drifts off into a realm he need not have entered. Yet the
decision itself is quite consistent with the Constitution’s requirement
that “no state shall ...deny to any person within its jurisdiction the equal
protection of the laws.”?8

Warren need not have ventured into the land of the living
Constitution, but once launched on the journey, the Chief Justice forged
ahead, joining the majority in Griswold (1965) when it declared uncon-
stitutional a Connecticut state law banning the sale of contraceptives.??
As in Lochner, the Court majority once again discerns in the Due Process
Clause the authority to limit state regulatory powers. The issue at hand
is minuscule. The Connecticut law was a fossil and the plaintiffs could
show no injury. Any number of judicial strategies could have been used
to strike the law from the books without wandering into the meaning of
the penumbras of the Ninth Amendment. But the Court seemed deter-
mined to find a new constitutional right of privacy. Though but a fetus,
the living Constitution is kicking its feet.

Then arrives Roe ». Wade, a most consequential and enduringly con-
troversial act of judicial legislation.3® Here, a Constitution is so alive
and active, it allows Harry Blackmun to write a new law that divides a
woman’s pregnancy into three trimesters, each subject to its own rules
of engagement. William Brennan, a member of the Roe majority, defends
the deed by asserting, “The genius of the Constitution rests not in any
static meaning it might have had in a world that is dead and gone, but
in the adaptability of its great principles to cope with current problems
and current needs.”3! It’s not clear what “current problem” was being
solved when the Court denied each state the authority to decide for itself
the best balance between the rights of the mother and the rights of the
unborn child. Such challenging ethical issues are ordinarily decided by
the elected branches of government, allowing for resolutions consistent
with local community values. Judicial imposition of a universal will is
not obviously the preferred alternative, even when one might agree with
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the substance of the Court’s policy preference.3? Certainly, Blackburn,
Brennan, and their colleagues, in Roe, did more to damage than to
secure domestic tranquility.

Yet it must be admitted that the living Constitution has had one
undoubted success. It creates a sense of power in the Halls of Justice.
“Five votes. Five votes can do anything around here,” Brennan loved
to whisper in the back halls of the Court.?3 Heady stuff, that kind of
power. But is it legitimate? How do the Justices know what this growing,
changing document means at any point in time? What rules guide them
to reach the right interpretation? Or is it just a matter of counting up to
five?

Academic Defenders

Scalia was relentless at scolding his liberal colleagues for their failure to
create a set of rules that guided their exercise of the vast power the living
Constitution had given them. “You can’t beat somebody with nobody,”
Scalia insisted. “It is not enough to demonstrate that the other fellow’s
candidate (originalism) is no good; one must also agree upon another
candidate to replace him.... As the name ‘nonoriginalism” suggests (and
I know no other, more precise term by which this school of exegesis can
be described), it represents agreement on nothing except what [it thinks]
is the wrong approach.”34

If liberal justices have offered no explicit, developed response to this
jeremiad, a number of academics have responded to Scalia’s challenge.3®
The late Ronald Dworkin interpreted it “as a framework or charter of
abstract aspirational principles.”3® Very nice sentiment, but it does not
really give the Court much guidance. Harvard’s Cass Sunstein argues for
a Constitution that “embodies a political theory of deliberative democ-
racy.”?” In his view, “much of constitutional law consists of a require-
ment of public-regarding justifications for what might otherwise be seen
as naked preferences. This requirement helps distinguish deliberative
democracy from authoritarianism, whether through majority rule or oth-
erwise.”38 Conversations are good to have, but dictators have never been
at a loss for words when justifying their deeds. Yale’s Bruce Ackerman
wants today’s living Constitution—not the ancient one—to bind future
judges.3® We all find much to applaud in the Civil Rights Movement, but
why should future judges be bound when today’s judges are not? Boston
University’s James Fleming recommends that the judges try “thinking
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for themselves about what constitutional provisions seem to refer to—
like equal protection stself and due process itself, not anyone’s specific
conceptions of equal protection and due process. This thinking for one-
self must be conducted with an attitude of self-criticism, seeing consti-
tutional interpretation as a self-critical question for truth about... the
Constitution.”*? The proposal sounds like a distress call for Uriah Heap.

In what may be the most persuasive defense of the living
Constitution, David Strauss, a professor at the University of Chicago,
suggests that justices follow common law practice to find the path
through the judicial thicket to fundamental principles. By remain-
ing faithful to precedent, but distinguishing current cases from previ-
ous ones, a modern Constitution can be fashioned without opening the
door to unconstrained impositions of judicial desires. “The idea is to find
common ground on which people can agree today. The current mean-
ing of words [in the Constitution] will be obvious and a natural point
of agreement.”*! Strauss’s respect for stare decisis can hardly be faulted,
but his use of precedent leaves the judge with great discretion. When
he applies his doctrine to Roe, for example, he finds ample precedent in
society’s general agreement that women may not be forbidden from hav-
ing children and medical experimentation cannot be performed without
the patient’s consent.*? It is a great leap forward to get from these prop-
ositions to a rule that denies legislatures the right to forbid abortion.
Further, Strauss seems quite willing to keep Roe intact despite the obvi-
ous lack of “a natural point of agreement.”*3 If it is “common ground”
that one seeks, why not leave discovery to the elected branches of gov-
ernment? Are they not better equipped than un-elected judges to discern
the natural point of agreement? And if there is no common ground, then
why not let each state find its own point of agreement that works best
for it?

Whatever the merits of any or all of the academic apologists for a
living Constitution, their theories have not yet had an acknowledged
impact on Court thinking. None of the current justices perched on the
left end of the Court bench openly say they adjudicate according to the
principles of a living Constitution, much less define what those prin-
ciples entail. Until these are discovered, the justices are floating on an
uncharted sea, free to impose either justice or tyranny, or both, much as
they please. In Posner’s words: “The liberal academic theories of consti-
tutional decision making, widely derided as mush, have little appeal to
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even liberal Justices, who have been unable to project a coherent vision
of a liberal constitutional jurisprudence.”**

Constitution by Expert

To “adapt great principles” to “current problems and current needs,”
requires expertise as well as authority. In the Temple of the Living
Constitution, the black-robed gods must have high priests who can help
them right the wrongs of modern society. When jurists do not have prin-
ciples to guide them, they need the advice of experts. The practice is
foreshadowed in Brown where Warren cites psychologists to justify his
distinction between schools and railroads. In Roe, the justices purport to
have learned from medical science that a fetus is not viable until the third
trimester, a judicial finding that later proves to be false. Since those semi-
nal decisions, expert witnesses in courtrooms have become a common-
place. When judges do legislative work, they need to acquire information
specific to the sphere within which they are acting.

School finance is a case in point. The appropriate level of govern-
ment spending is just about the last topic one expects to be settled in
a courtroom. Fiscal matters have been a legislative responsibility since
colonial times. Assemblies used the power of the purse to control the
authority of the King’s representative, and the practice was enshrined in
the revolutionary war slogan, “No taxation without representation.” The
Constitution specifically requires that all revenue bills originate in the
legislative chamber directly elected by the people, and state constitutions
have inserted similar provisions in their own constitutions. Yet courts are
deciding specific levels of state expenditure.

The Supreme Court faced this question in Rodriguez (1973), the
very year Roe was decided. Even at this time of broad judicial reach,
the Supreme Court was unwilling to stretch a Brown-enlarged Equal
Protection Clause to matters of school finance. Speaking for the major-
ity, Justice Powell declared that “Education ...is not among the rights
afforded explicit protection under our Federal Constitution.”*® Despite
this ruling, numerous state courts—from Alabama and Arkansas to
Washington and Wyoming—have identified in their state constitutions a
right to an “adequate” education that requires specific expenditure lev-
els in vague constitutional phrases that stipulate an “adequate” or “thor-
ough and efficient” educational system.*® Interpreting the clauses as
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licenses to pursue their own policy preferences, judges have conjured up
exact sums of money that state legislatures must spend on schools, often
with judicial rules as to where and how.

To find the remedy required by their constitutional deliberations,
judges turn to consulting firms, think tanks, and university-based aca-
demics. These experts concoct various methodologies to discover the
truth of the matter. One approach relies on panels of educators; a sec-
ond calculates an amount based upon the latest education research; and
a third draws upon actual expenditure levels in schools said to be suc-
cessful. But, as one scholar has noted, “There simply is not any reliable,
objective, and scientific method to answer the question of how much it
would cost to obtain achievement that is noticeably better than that cur-
rently seen.”® Still, courts are routinely relying upon this alchemy to
determine the amount legislatures must allocate. Experts are spinning
gold out of the breath of a living Constitution.

THE ScALIA PHENOMENON

In 1986, the twin gods of the living constitution—Blackmun, the
author of Roe, and Brennan, the intellectual leader of the Court’s liberal
wing—were exercising great influence over their brethren. Then, as the
Court opened that fall, William Rehnquist was elevated from Associate
to Chief Justice and Scalia was provided his first opportunity to partici-
pate in oral argument. The second event was at least as momentous as
the first. For one thing, the new justice did not obey laws of decorum
that do more to stultify than facilitate thought. Scalia appropriately per-
formed the traditional task of the Court’s most junior member by hold-
ing the door used by the justices to enter the courtroom, but he then
leaped into the interrogation of the government’s representative by
immediately posing 11 consecutive questions or comments and, after an
intermission for inquiries by others, closed out the interrogation with
nine additional ones.*3 In subsequent years, the justices learned to tol-
erate—perhaps even enjoy—the seemingly endless outpouring of quips
and jibes that routinely convulsed the audience. By one count, he gener-
ated 40% of the “laughters” officially recorded by the court reporter.*’
Some of the jests were used to expose the flaccid reasoning underpinning
living-constitution doctrine: “The Supreme Court of the United States
has descended from the disciplined legal reasoning of John Marshall and
Joseph Story to the mystical aphorisms of the fortune cookie.”>°
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None of this would have been consequential had Scalia not been in
the business of fashioning a lance that could cut through the soft under-
belly of the living Constitution. Scalia began with the plain meaning of
the text, an approach that he, as an administrative law scholar, had long
applied to statutory interpretation. The Due Process Clause, he said,
“[bly its inescapable terms ... guarantees only process. Property can be
taken by the state; liberty can be taken; even life can be taken; but not
without the process that our traditions require,” which led him to the
conclusion: “It may or may not be a good thing to guarantee additional
liberties, but the Due Process Clause quite obviously does not bear that
interpretation.”®! Scalia had little time for those who wish to substitute
the “spirit” of a law for what is explicitly said.>?> Nor, and this point is
crucial, did Scalia think an interpretation of a law should be rooted in
the subjective intentions or motivations of those who wrote it. “[TThe
objective indication of the words, rather than the intent of the legisla-
ture, is what constitutes the law,” he insists.>® The modern propensity to
base interpretations on legislative histories, rather than the plain mean-
ing of the text, “has facilitated rather than deterred decisions that are
based upon the courts’ policy preferences, rather than neutral principles
of law.”54

For Scalia, the distinction between meaning and intention was crucial.
Originalism requires that one interpret the original text as it was origi-
nally understood, not according to the wishes, hopes, or expectations of
those who wrote the document. Those who drafted the Constitution in
Philadelphia had multiple intentions, and the intentions of most of those
who ratified the Constitution are unavailable. Just as legislative histories
are so ambiguous they allow judges to interpret laws in any way they
please, so a search for the original intentions of the founders is a will of
the wisp. Scalia did consult the “writings of some men who happened
to be delegates to the Constitutional Convention” such as Alexander
Hamilton and James Madison, but he did so “not because they were
Framers,” but because “their writings ...display how the text of the
Constitution was originally understood.”>?

But if meaning is the basis for interpretation, should the judge not
consider the meaning of the words in the founding document in light
of the nation’s subsequent experience? Why should Scalia attend to the
original meaning of the Constitution instead of its current meaning,
as the living constitutionalist prefers? Does that not permit the kind of
flexible document needed to adapt to modern times? No, says Scalia.
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A constitution’s “whole purpose is to prevent change—to embed cer-
tain rights in such a manner that future generations cannot readily take
them away. A society that adopts a bill of rights is skeptical that ‘evolv-
ing standards of decency’ always ‘mark progress,” and that societies
always ‘mature,’ as opposed to rot.”>® The Constitution has established
legislative and executive branches that could respond to change; it does
not “take the power of changing rights away from the legislature and
give it to the courts.”® In other words, judges should exercise their
power of judicial review to protect ancient rights, not to invent new
ones.

Scalia was prudent in his exercise of judicial review. Marshall may
have stretched the plain meaning of the text in Marbury, but that deci-
sion has become so embedded in the laws of the land that it is fool-
ish even to consider revisiting it. Scalia never said whether he thought
Brown fell within the same category as Marbury, but that implication
might be read into some of his language. Yet judicial restraint for Scalia
was not the same thing as abandoning Marbury altogether, as legal
realists demanded. When legislative enactments seriously disturb the
checks and balances of a federal system,®® or interfere with procedural
rights of defendants,® or interfere with the exercise of effective free
speech,%0 Scalia looked to the original meaning of the Constitution to
call a halt.

Scalia once called his doctrine “faint-hearted originalism,” a mis-
statement often exploited by his critics. By that phrase, he meant to dis-
tinguish himself from those naive originalists who abused the power of
judicial review by declaring laws of Congress unconstitutional without
carrying out the careful inquiry necessary to establish the document’s
original meaning. For Scalia, the meaning of the constitutional text
provides a basic guideline for the jurist, but its meaning has to be care-
fully discerned and the application to the case at hand needs to respect
principles of stare decisis whenever possible and due deference should be
given to the elected branches of government. At times the complexity
led Scalia into directions he may not have wished to have gone. But by
embedding his doctrine in a larger framework Scalia gave originalism
a strength and durability it would not have had otherwise—the pre-
cise opposite of faint-hearted originalism. It is an originalism rugged
enough to be used in battle. It establishes, Scalia said, a “historical crite-
rion that is conceptually quite separate from the preferences of the judge
himself.”6!
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