CHAPTER 2

The Dialectic of Law and the Modern Legal
Form

Abstract This chapter discusses the dialectic of law and the modern
legal form. The dialectic of law, important in the tradition of the modern
critique of law, entails that law is both a condition for emancipation and
domination. Habermas® analysis of the dilemmatic structure of welfare
state law in The Theory of Communicative Action addresses this dialectic
in ways that he does not in Between Facts and Norms. In the latter work,
Habermas instead discusses the dilemma of welfare state law at the back-
ground of the dialectic of legal and factual equality. I discuss the differ-
ence between this understanding and the dialectic of law.
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INTRODUCTION

By stressing the inherently dilemmatic structure of welfare state law in
The Theory of Communicative Action, Habermas advances the interpreta-
tion that this law both enables and takes away freedom. In Between Facts
and Norms, he argues it was too rash to characterise welfare state law as
dilemmatic as such. Habermas instead thinks that the normalising con-
sequences of welfare state law are understandable in the background of
what he calls the dialectic between legal and factual equality.

In this chapter, I clarify the difference between the dialectic between
legal and factual equality and the dialectic of law. The major difference
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between these two accounts concerns whether limitations regarding
emancipation are intrinsic to law or not. The dialectic of law analysis
implies that it is. Habermas’ analysis of welfare state law as dilemmatic
is an example of this kind of analysis. The analysis of the dialectic of
legal and factual equality is different, not because it does not address
normalisation but because the criteria for assessing when measures
turn from promoting equality and freedom to its opposite are internal
to democratic law, when properly reconstructed. Habermas argues that
the reconstruction of private and public autonomy gives us standards for
assessing when measures are promoting autonomy and when restricting
it. For this reason, the analysis of the dialectic of legal and factual equal-
ity does not imply that limitations regarding emancipation are intrinsic to
the law in the way that the dialectic of law does.

As suggested in the introduction, I think that Menke’s analysis is help-
ful in understanding the dialectic of modern law. His account builds
on analysing the modern form of rights and the modern legal form. I
therefore discuss how to understand the modern legal form, contrasting
the accounts of Habermas and Menke. Both authors stress the primacy
of rights in modern law and note how this initially developed in rela-
tion to private law. Yet, they also differ in several respects, among oth-
ers in how Menke puts emphasis on rights relating to what is outside of
law, non-law. This gives the modern understanding of subjective rights
its specific characteristics. Menke suggests that the relation between law
and non-law is one of self-reflection, thus, relying on certain elements of
Luhmann’s characterisation of modern law.

THE DIALECTIC OF LEGAL AND FACTUAL EQUALITY

In Between Facts and Norms, Habermas (1992: Chap. 9.2) advances the
argument that the ambivalence of welfare state law relates to the dialec-
tic between legal and factual equality. This dialectic refers to the adop-
tion of measures and regulations that aim towards achieving de facto
equal opportunities, central for the development of welfare state law in
the twentieth century. However, this development is also ambivalent,
Habermas (1992 [1996]: 416) argues:

[S]atisfying the material preconditions for an equal opportunity to exer-
cise individual liberties alters living situations and power positions in such
a way that the compensation for disadvantages is associated with forms of
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tutelage that convert the intended authorization for the use of freedom
into a custodial supervision.

Habermas (1992 [1996]: 416) gives some examples of when this hap-
pens, for instance, ‘when statutory regulations on work and family life
force employees or family members to conform their behaviour to a
“normal” work relation or a standard pattern of socialization’ or when
recipients pay for compensations ‘with dependence on normalizing
intrusions by employment offices, welfare agencies, and housing authori-
ties’. Habermas (1992 [1996]: 416) also highlights problems of col-
lective bargaining when the representation of interests is bought at the
expense of ‘freedom to decide by organisation members’. These exam-
ples are similar to those Habermas gives in The Theory of Communicative
Action about the colonisation of the lifeworld, but he no longer thinks
that they point to an inherent dilemma of welfare state law. In Between
Facts and Norms, Habermas concludes that it would be too rash to con-
clude that the dilemma he points to is inherent in welfare state law.

The reason for this change partly relates to Habermas abandoning the
colonisation analysis and partly to the fact that he thinks that the “criteria
by which one can identify the point where empowerment is converted
into supervision are, even if context-dependent and contested, not arbi-
trary’ (Habermas 1992 [1996]: 416). More specifically, this refers to the
reciprocal relation between private and public autonomy, which gives ‘an
intuitive standard’ for judging whether measures and regulations pro-
mote or reduce autonomy (Habermas 1992 [1996]: 417). There are two
dimensions to this, one having to do with political autonomy and the
other referring to private autonomy.

Discussing this in terms of the reconstruction of private and public
autonomy suggests that we should look at political processes of legisla-
tion and policy making for understanding when measures turn from
promoting autonomy to its opposite. Normalisation would then arise as
consequence of citizens not being involved in outlining measures, their
focus and contents, their implementation, and so on.! In this case, nor-
malisation is understandable in the background of political autonomy,
more specifically citizens lacking appropriate ways to take part in political
processes. Besides this interpretation, Habermas also discusses normal-
isation with regard to private autonomy. He argues that normalisation
takes place ‘when welfare regulations, employing criteria of equal treat-
ment in an attempt to secure an actual equality in living situations and
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power positions, achieve this goal only under conditions or with instru-
ments that... also severely /Zmit the vulnerable areas in which individuals
can autonomously pursue a private life plan’ (Habermas 1992 [1996]:
416). This argument differs from the first one. The fact that Habermas
makes this interpretation as well is of course not surprising, in particular,
given the importance of private autonomy for the modern conception of
rights. However, it partly runs counter to Habermas’ argument that the
reconstruction of the relation between private and public autonomy cre-
ates standards for assessing normalisation.

Stating that the criteria for assessing the adverse consequences of
normalisation build on the reconstruction of private and public auton-
omy is in line with the overall argument in Between Facts and Norms.
Habermas (1992: Chaps. 7-9) stresses the need for public debates about
what are relevant societal circumstances to address when working out
laws and policies aiming to achieve equal freedom.? Following the pro-
ceduralist approach, Habermas (1992: Chap. 9) advances that one has
to judge on a case-to-case basis whether achieving equal opportunities
requires one to treat cases similarly or differently. Feminist discussions
of the equality/difference dilemma show this. For Habermas, discussions
about whether to stress equal or different treatment depend on assessing
‘which differences between the experiences and living situations of (spe-
cific groups of) women and men become relevant for an equal opportu-
nity to take advantage of individual liberties’ (Habermas 1992 [1996]:
425). The proceduralist approach opens up for interpreting equality and
difference in new ways (see also Johnson 2001). Yet, there are reasons to
inquire into the background conditions for this appearing as a problem
with respect to feminist politics of equality in the first place.

To some extent, this has implications for the medium at hand, namely
law and rights. An example is how Wendy Brown (2000: 232) elaborates
on paradoxes of rights, arguing that a key paradox ‘is that rights that
entail some specification of our suffering, injury, or inequality lock us
into the identity defined by our subordination, while rights that eschew
this specificity not only sustain the invisibility of our subordination, but
potentially even enhance it’ (see also Brown 1995). Brown connects
this to other themes familiar in the modern critique of law, for instance,
that rights mitigate consequences of subordination but does not elim-
inate domination. She also draws attention to the problem of address-
ing intersectionality in law, that is, the difficulty of addressing ‘subjects
marked by more than one form of social power (race, gender, age, sexual
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orientation, disability) at a time’ (Brown 2000: 235). The latter has a
specific bearing on Habermas’ suggestion to deal with equality and dif-
ference on a case-by-case basis. In a specific case, it is likely that there are
several differences that are relevant to consider. This, at least, complicates
how to assess whether treating cases similarly or differently best advances
substantial equality.

THE DIALECTIC OF LAw

A way to understand how the modern critique of law relates to the point
Habermas makes about the dialectic of legal and factual equality is to
draw attention to Weber’s (1922: 439f) discussion about freedom and
coercion regarding relations between workers and capitalists.

Weber noted that the expansion of contractual relations in modern
society depends on developments of modern law. However, the extent to
which this also means ‘an actual increase of the individual’s freedom to
shape the conditions of his own life’ is less certain, Weber (1922 [1978]:
729) thought. In order to assess the latter, we have to look at whether
these possibilities are available to all. ‘Such availability’, Weber (1922
[1978]: 729) continued, ‘is prevented above all by the differences in the
distribution of property as guaranteed by law’:

The formal right of a worker to enter into any contract whatsoever with
any employer whatsoever does not in practice represent for the employ-
ment seeker even the slightest freedom in the determination of his own
conditions of work, and it does not guarantee him any influence on this
process. (Weber 1922 [1978]: 729)

We may interpret this problem along the familiar lines of the distinc-
tion between de jure and de facto opportunities, that is, in the light of
what Habermas discusses as the dialectic between legal and factual equal-
ity. However, it is also possible to interpret it in ways that are closer to
the tradition of the modern critique of law (see Menke 2015: 277ft).
When Weber addressed this question, he did so by talking about free-
dom and coercion (Zwang). More specifically, he argued that the ques-
tion is how to interpret contractual freedom in relation to coercion in
one legal community compared to another, ‘for instance, one organ-
ized along “socialist” lines” (Weber 1922 [1978]: 730). It is true that
formally, the ‘increasing significance of freedom of contract’ represents
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a ‘decrease of coercion” (Weber 1922 [1978]: 730). However, taking
into account actual opportunities of making use of these possibilities
implies for Weber (1922 [1978]: 730) that ‘the exact extent to which
the total amount of “freedom” within a given legal community is actu-
ally increased depends entirely upon the concrete economic order and
especially on the property distribution’.

Discussing this in terms of freedom and coercion suggests not only
linking legal and economic orders but also taking into account both
dimensions when assessing whether contractual freedom overall implies a
decrease in coercion in the legal community. Thus, Weber (1922 [1978]:
730) thought that coercion in a capitalist economy has a peculiar form:
‘In this type of coercion the statement “coactus voluit” applies with pecu-
liar force just because of the careful avoidance of the use of authoritarian
forms’ (Weber 1922 [1978]: 730).3

Weber’s argument about coactus voluit entails considering law in ways
that allow us to understand how legal regulations may simultaneously
enable freedom and be a condition for domination. Marx viewed private
law in this way. As Bob Fine (1984: 119) pointed out in his discussion of
how Marx abandoned the analogy between slavery and the conditions of
workers in capitalism, Marx came to recognise that capitalist exploitation
is ‘compatible with—not at odds with—juridic freedom and equality’. In
private law, this equality centres on private property and contractual free-
dom. Market exchange was the medium for their realisation. The early
modern social contract thinkers thought that ‘[n]atural rights will find
their reliable counterpart in the laws of trade and commerce’ (Habermas
1963 [1973]: 95). Marx confronted this constellation in his problemati-
sation of law. When arguing that exchange relations are ‘a very Eden of
the innate rights of man’, Marx (1867 [1992]: 280) only took the social
contract thinkers at their words.

Specific to capitalist relations are that they build on the selling and
buying of labour power. This presupposes the legal equality of the bearer
of this labour power. Legal equality is therefore the condition for exploi-
tation. The bourgeois private law is a legal order that expresses both
legal equality of persons and mechanisms that enable social domination
(Menke 2015: 272ff). It has been common to understand this as ideol-
ogy, legal equality only covering up what are unequal power relations.
While there certainly is an ideological element, helping to sustain a cer-
tain presumption of equality in spite of its reversals, legal equality is not
only (not primarily) ideology, rather it is a condition for the possibility
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of domination. Capitalist exploitation can develop only on the basis of
legal equality. Without legal equality, selling of labour power is impos-
sible. Only based on the active use of rights in private law can persons be
exploited (Menke 2015: 289).

Thus, legal equality plays a key role in enabling capitalist exploita-
tion. To some extent, of course, exploitation is the reversal of equality.
It is the opposite of equality and a mechanism for generating inequali-
ties over time, but the important point with regard to private law is that
this reversal takes place within law. The central legal means of private
law, in particular, contractual freedom, is key for understanding how the
reversal happens without violating private law. This does not mean that
legal equality is not also emancipatory. To be sure, it has been difficult
in much of Marxian theorising about law to keep both of these things in
mind (see Collins 1982; Fine 1984; Kelley 1978). The problem is that
it is neither possible to disregard the legal institutionalisation of equal
freedom, to debunk it as mere semblance, nor is it possible to envision
the struggle for emancipation only in legal terms, as that which is not
yet achieved. The result, Fine (1984: 120) noted, is a deep ambivalence
about the potential for liberation through rights:

Marx never overcame his ambivalence between his conception of bour-
geois equality and freedom as “only a semblance and a deceptive sem-
blance” and his realization that “this semblance exists nevertheless as an
illusion on his [the worker’s] part and to a certain degree on the other
side, and thus essentially modifies his relation by comparison to that of
workers in other modes of production”.

Addressing this kind of ambivalence is central in much of critical thinking
about rights and law, from Marx until our own times (see Brown 2000;
Buckel 2007, 2009a, b; Loick 2014a, b; Menke 2015; Parla 2011).

Of course, we may think that this ambivalence is due to the inability
to come to terms with modern law. In that case, the ambivalence appears
as a fault in properly understanding law as a language for the realisation
of autonomy (compare Baynes 2000). In part, this is what Habermas
implies in shifting from considering welfare state law as dilemmatic in
itself to arguing that the criteria for normalisation are found in demo-
cratic lawmaking. Habermas also advances a similar type of claim in other
respects as well. It is, for instance, implied in his criticism of Foucault’s
analysis of normalisation, Habermas (1992 [1996]: 79) arguing that
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‘a sociology that would remain sensitive to tensions of this sort must not
renounce a rational reconstruction of civil rights from the internal per-
spective of the legal system’. Besides Habermas misunderstanding the
objectives of Foucault’s analysis, I am not convinced that Habermas is
able to show that understanding normalisation presupposes the recon-
struction he proposes.* Moreover, Habermas is less than clear about this
reconstruction and its use for assessing normalisation, as already pointed
out. While arguing that the reconstruction gives us intuitive stand-
ards for assessing when welfare state measures turn from promoting to
restricting freedom, he also relies on private autonomy as an independent
criterion. The latter is not surprising but the more troubling with regard
to the argument that it is the reconstruction between private and public
autonomy that gives us the criteria for assessing problems of welfare state
law. This points to the problem of building the reconstruction of politi-
cal autonomy on rights in the modern sense. I have already pointed to
some dimensions of this problem and will discuss it in the next chapters.
In general, much of Habermas’ arguments about standards of criti-
cism are understandable in the background of an argument he put for-
ward in early discussions about ideology critique. Habermas (1962: Parts
3 and 4) argued that such criticism should not be understood as invali-
dating the ideas and norms addressed. Instead, one should understand
this criticism building on these ideas and how they are used to point
to inequalities and injustices in society. Otherwise, criticism would lack
direction, and it would not be clear about its own premises. Habermas’
argument was, of course, a valuable corrective to certain strands of
Marxist ideology critique. Looking at the focus of this study, the implica-
tion of Habermas’ argument is that critique of domination (as exempli-
fied above with respect to Foucault) requires taking legal equality and
rights as presuppositions for criticism to have direction and clarity.?
However, addressing domination in terms of the dialectic of law does
not invalidate that rights also serve emancipatory purposes. It does, how-
ever, imply that we also need to address how domination unfolds on the
basis of rights, not only or always in contradiction to them. Rights being
condition both for emancipation and for domination is what makes mod-
ern law ambivalent. Thus, the dialectic of law suggests that we consider
another possibility than separating what explains domination and what
enables emancipation. It suggests that we address how domination is the
reversal of legal equality and freedom and yet, simultaneously, unfolding
on the basis of law. The problem of not being able to resolve the tension
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between law as semblance of liberation and vehicle for achieving eman-
cipation is then less a fault attributable to inconsistencies and tensions of
thinking. Instead, this ambivalence expresses contradictions of the mod-
ern legal form, the way in which the legal form both enables emancipa-
tion and is the basis for social domination (Buckel 2007, 2009a; Fine
1984; Menke 2015).

Marx primarily addressed the ambiguity of the private law, the insti-
tutionalisation of property rights and individual freedom of contract,
and so on, arguing that while this allows for one to contest rights (right
against right), it does not enable the more fundamental transformation
he envisioned in the socialist revolution. There are reasons to stress the
importance of private law, both for the development of modern law and
for the modern idea of rights. Without taking this into account, the
Marxian criticism of law becomes impossible to understand. Marx is cer-
tainly not critical of rights because he does not ‘believe’ in them, because
he is sceptical of rights as such. Rather, it is their ambiguous role, how
they are compatible with capitalist exploitation and in fact make up an
element of the condition for the possibility of exploitation that is at the
centre of his attention. Yet, Marx’ focus on the private law made him
misunderstand the struggles about which kind of law, private law or
social law, should prevail. Marx overlooked the development of social
law, Menke (2013, 2015: 281ff) argues, which had consequences for
Marx’ understanding of what the struggles for shorter working days, bet-
ter working conditions and social protection, and so on entailed. Marx
did not understand that these struggles involved claims of a right to life
and the recognition of partaking in social life and instead interpreted
them as private law claims.

The neglect of social law also had consequences for the understanding
of social domination. In social law or welfare state law, domination takes
the shape of normalisation, not exploitation (Menke 2015: 285ft). There
are thus reasons to attend to how the dialectic of law in welfare state
law is different from its shape in private law. Habermas understands this
very well. In fact, the reason for him focusing on welfare state law as an
example of colonisation of the lifeworld was largely that this allowed him
to show the relevance of critical theory in the context where orthodox
Marxism was not well equipped to make sense of the welfare state. Even
though the specific way in which Habermas developed this turns out
to be problematic, the guiding thread of the analysis that we deal with
processes of normalisation and these tie in with characteristics of welfare
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state law seems to me to be on the spot. When Habermas analyses nor-
malisation in The Theory of Communicative Action, he does so in ways
that point to the dialectic of law, showing how welfare state law simul-
taneously enables and restricts freedom. I will come back to this analysis
in the next chapter, discussing how it is possible to develop it in terms of
Menke’s analysis of the modern legal form instead of Habermas’ analysis
of lifeworld colonisation by systems.

THE MODERN CRITIQUE OF LAW

The dialectic of law is not the only way through which the ambiguities of
modern law have been discussed. In order to situate the account of the
dialectic of law, I briefly discuss some other central themes of the mod-
ern critique of law in this section (see Brown and Halley 2002; Buckel
2009a; Hutchinson and Monahan 1984; Kelley 1978; Kennedy 1985,
2002; Peters 1991: Part 5; Unger 1986). Doing so, I stress the Marxian
background to the modern critique of law, paying less attention to its
Hegelian dimensions (compare Fine 2001).

An important issue in much of legal analysis concerns the indeter-
minacy of law, that is, the problem, in Habermas’ (1992 [1996]: 199)
words, of how to guarantee ‘the certainty of law and its rightness.
While important for questions about the legitimacy of law, the debate
on indeterminacy focuses primarily on the application of the law. There
is an extensive discussion about these issues, but I will leave it aside in
the following (see Frankenberg 2009: 106ff; Kress 1989; Unger 1986).
Scholars in the tradition of critical legal studies sometimes connect inde-
terminacy to the analysis of the political conjuncture. Mark Tushnet
(1989), for instance, addresses how appeals to rights and their expan-
sion depend on the political forces that enable the recognition of rights
and sustain their applicability. Social movements and civil society organi-
sations are important for the recognition of rights, not only initially but
also over time. Unless supported by political forces, Tushnet (1989: 409)
noted that ‘there is little reason to believe that, inertia aside, the right
will continue to be recognized’. This is an important point and unfortu-
nately, it often plays a subordinate role in much of legal-political analysis.
However, it is not what I focus upon in this study.

Another central theme in the tradition of the modern critique of law
is that law glosses over inequalities and power relations. This glossing
over makes law ideological (see Buckel 2009b; Fine 2013; Hunt 1985).
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To some extent, this effect of rights stems from them abstracting from
the societal conditions in which rights function (Buckel 2007, 2009a).
Anatole Frances’ famous quip about sleeping under the bridges of Paris
captures this problem. Related to this is another dimension of the ideo-
logical dimension of law and rights, specifically, that they express particu-
lar societal perspectives and ideals, such as bourgeois ideas or masculinist
conceptions (see Collier 1995; Fine 2013; MacKinnon 1989).

Connected to the charge that law is ideological, creating the sem-
blance of equality, sometimes but not always, attempts to analyse the
emergence of modern law. Examples include several types of Marxian
accounts of law, which tie law to the emergence of capitalism (Buckel
2009b; Collins 1982; Fine 1984, 2013; Poulantzas 1978: 86ff). One
of the most important theorists in this tradition is Evgeny Pashukanis
(1924 [1989]: 113), who analysed the interrelationship between private
law and relations of production: “The social relation which is rooted in
production presents itself simultaneously in two absurd forms: as the
value of commodities, and as man’s capacity to be the subject of rights’.
Pashukanis discussed the emergence of the legal subject in relation to
the shift from the feudal to the capitalist economy, stressing the homolo-
gies between legal equality and exchange but also pointing out the spe-
cific roles of contracts and the settlement of disputes in this regard (see
also Balbus 1977). Pashukanis did not view the law as an epiphenom-
enon and instead stressed that law is a specific social form. However, he
did not fully overcome the Marxist base-superstructure argument. For
Pashukanis, the legal form emerged in relation to capitalist exchange,
and his account of the subject of right exclusively ties it to private law.
Later, theorists who wanted to develop a materialist account of law often
drew on Pashukanis, in particular, the idea of law as form, while attempt-
ing to overcome the problems involved in the reduction in the form to
exchange and the privileging of private law.

Buckel’s (2007) analysis of the modern legal form as technology of
subjectivation and cohesion is an example. Buckel (2007: 237) stresses
that the legal form is a social form in its own right, related to but not
reducible to other social forms. Similar to Habermas, Buckel under-
stands the mode of subjectivation in the modern legal form, in terms
of the abstraction from concrete life contexts. This abstraction enables
the ‘commensuration’ of interests and understandings of the good life
between legal subjects, more specifically the kind of commensuration
that allows for interests and ideas about what is good and worthwhile
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to coexist. This also means that legal subjects relate to each other in an
external fashion. In this sense, Buckel (2007: 237f) argues, law is also a
technology of cohesion. As technology of cohesion, modern law estab-
lishes a mode of formal cohesion between abstract individuals. Buckel
(2007) argues that in order to understand the effects of this modern
legal form, how law is mode of subjectivation and technology of cohe-
sion, we have to pay attention to how persons use legal reasoning and
make legal claims. We need to investigate how individuals seek the
redress of injustices, claiming equality or freedom, seeking the reso-
lution of conflicts, establishing contracts, and so on, through the legal
language. Buckel is, in particular, interested in how persons make use of
this legal language in the context of courts and other legal bodies, where
lawyers, judges, and other legal experts play a central role. Even though
not drawing on Pierre Bourdieu’s (1987) analysis of the juridical field,
Buckel’s (2007: 240ft) analysis has several similarities with the way that
Bourdieu stressed that this field is one of practices, jurists making use
of legal knowledge in addressing grievances, building cases, engaging
in legal argumentation, and the like. It is through legal procedures and
legal argumentation that law has real effects. Even though this allows for
expressing and formulating grievances, making claims, and so on, the
legal language also has specific formative effects. Similar to how Nicos
Poulantzas (1978: 89f) thought that ordinary people have little com-
mand of judicial knowledge, Buckel (2007: 240ft) also stresses that it is
largely through legal procedures that actors lose ‘control” over how their
concerns are addressed. Practically, this takes place through the need to
formulate concerns in legal categories and to understand themselves in
such terms. Thereby, an understanding of persons and their relations to
each other that define human beings as legal beings is constituted. It is
in this regard that it makes sense to talk about ‘legal fetishism’, as argued
by Buckel (2007: 242f). Yet, fetishism is not illusion. Central to fetish-
ism, Marx (1867 [1992]: 165) asserts, is that relations ‘appear as they
are’. The latter involves the common understanding that legal relations
are actually specific and concrete. Thus, the fetish character of law entails
that it takes on ontological meaning, defining human beings as legal
beings (Marx 1843b: 231f).

Buckel (2007) argues that we should focus on understanding the
structuring effects of the modern legal form. Several other scholars stress
the importance of analysing the formative force of law. One common
focus in this regard is the formative force of law as it relates to modern



2 THE DIALECTIC OF LAW AND THE MODERN LEGAL FORM 45

conceptions of the subject. An example is how Judith Butler (1990: 2)
argues that ‘law produces and then conceals the notion of “a subject
before the law” in order to invoke that discursive formation as a natural-
ised foundational premise that subsequently legitimates that law’s own
regulatory hegemony’. Even though not every theorist would agree with
this specific understanding, the force and violence involved in becoming
a legal subject is something several theorists point to (Buckel 2009a).
More generally, the connection between violence and law has attracted
wide attention, famously in the way that Walter Benjamin (1921) ana-
lysed the intertwining of lawmaking and law-preserving violence.
Benjamin’s problematisation has played an important role in the criti-
cal analysis of law and politics (see Butler 2006; Hamacher 1994; Martel
2014). This goes not the least for the discussion initiated by Jacques
Derrida’s (1992) reading of Benjamin.

Particularly important for the discussion of law in the context of
Habermas® political and social thought is the analysis of the forma-
tive force of law among the early generation of Frankfurt theorists
(see Buckel 2007: B.II; Scheuerman 1994: Chaps. 1-2; Seifert 1971).
Kirchheimer (1928) and Franz Neumann (1937) engaged in the analysis
of juridification, and they focused on the function of law in guaranteeing
social and political status quo, its role in disguising social domination,
but in particular understanding, how law has become central for fram-
ing conflicts and expressing claims. Kirchheimer (1928: 36f) discussed
this in terms of the establishment of the modern idea of the ‘legal state’
(Rechtsstantsgedanke) that is formative for modern politics. The legal
state was initially a tool in the struggle of the bourgeoisie against both
feudalism and absolutist monarchs and later became the framework of
modern politics. It came to define the ‘horizon’ of politics, a shaping and
forming effect that Kirchheimer found ambiguous for reasons similar to
those articulated by Engels and Kautsky.

Habermas draws on Kirchheimer in The Theory of Communicative
Action, when engaging in the analysis of how welfare state law is an
example of the colonisation of the lifeworld. Kirchheimer, by contrast,
addressed what Giinther Teubner (1993) calls the ‘colonisation’ of poli-
tics, the formative role of law with regard to modern politics. Describing
conflicts through modern law shapes the understanding of conflicts
and the making of claims, what is possible to say and do. This simple
fact directs attention to the kind of ‘language’ law is and what it makes
possible to say. These features of what the force of law consists of are
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central to the modern critique of law (see Buckel 2009a; Christodoulidis
1998; Loick 2014b). Implied in Kirchheimer’s criticism is, in the words
of Emilios Christodoulidis (1998: 69), the critique that law serves ‘as
an (adequate) register of political meaning’. Yet, to talk about juridifi-
cation as ‘colonisation’ of politics is in several ways imprecise; there-
fore, we have to engage in an analysis of the dialectic of law, how law
is both a condition for freedom and a condition of social domination.
As already discussed, the analysis of the dialectic of law involves stress-
ing how the opposite of law, involving freedom or autonomy, is at the
same time unfolding on the basis of law. In discussing this, I draw on
Menke but there are other examples as well (compare Kompridis 2000).
An example is Peter Fitzpatrick (2001) who argues that whereas moder-
nity does not rely on some exteriority that defines it, it does produce the
‘other’ constitutive of it inside itself: ‘Because a universalist encompass-
ing modernity cannot allow of an engendering position apart from itself,
its own ‘self” creates the other against which it is constituted. Not only
that, not only must the other be absolutely excluded from an encom-
passing modernity, this very quality of encompassment means that the
other must also be included’ (Fitzpatrick 2001: 63). Fitzpatrick analy-
ses the conception of savagery in this context, how savagery is externally
opposed to the civilisational role of law and yet included in it.

TaE MODERN LEGAL FOrRM

Important for the discussion of Habermas’ conception of law in the light
of the modern critique of law is the question about how to understand
the modern legal form. As is discussed in more detail in the following
two chapters, Habermas views modern legal forms partly in terms of sys-
tem differentiation, that is, how law ties in with the development of the
systems media of money and administrative power, partly in relation to
lifeworld rationalisation. Both dimensions are important for Habermas’
understanding of the law, but the lifeworld anchoring of law is a key to
his understanding of modern legal forms.

The rationalisation of the lifeworld involves the differentiation of
morality and legality. Compared to ancient understandings, neither
morality nor law anchors in ethical life any longer. In discussing the
implications of the rationalisation process that sets free values and norms
and makes them depend on processes of coming to an understand-
ing, the ‘vanishing point’ of these processes entails a situation in which
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‘legitimate orders are dependent upon formal procedures for positing
and justifying norms’ (Habermas 1981 [1987], vol. 2: 146). Thinking
that both morality and legality evolve out of the disintegration of ethi-
cal life does not mean that Habermas, along the lines of Kant, thinks
that morality is the basis of law. In the contrary, it is only democratic
processes of lawmaking that constitute the source of legitimacy of laws.
In fact, the differentiation of morality and law makes up an important
background for the possibility of modern democracy. As noted in the
previous chapter, Gaus (2013) argues that a key element to Habermas’
reconstruction is that he thinks that citizens involved in establishing the
constitution understand that they can only do so through positive law.

The key to the legal form for Habermas is how it involves a three-
fold abstraction in comparison with morality (see also Klein and Menke
2011). First, law abstracts from the capacity of persons to bind their own
will, and it only relates to persons being capable of free choice or exercis-
ing free will ( Willkiir). Second, law abstracts ‘the complexities that action
plans owe to their lifeworld contexts’, Habermas (1992 [1996]: 112)
argues, and ‘restricts itself to the external relation of interactive influ-
ence that typical social actors exert on one another’. Third, law abstracts
the kinds of motivation that make persons abide by the law. Habermas
(1992 [1996]: 112) argues that moral norms refer to persons individu-
ated through their life histories, but it is different with legal norms:

[L]egal norms regulate interpersonal relationships and conflicts between
actors who recognize one another as consociates in an abstract com-
munity first produced by legal norms themselves. Although they, too,
are addressed to individual subjects, these subjects are individuated not
through personal identities developed over a lifetime but through the
capacity to occupy the position of typical members of a legally constituted
community.

Habermas (1992 [1996]: 112) argues that these characteristics of
legal norms and the legal person make the legal form have an ‘atomis-
ing effect’, but this does not negate the intersubjective basis of law. By
this, Habermas means, in ways that have certain affinities with Hegel’s
account, that the abstractions of the legal form and the notion of the
person it contains do not compromise how law reflects the structures
of recognition in communicative action (compare Buchwalter 2002;
Stillman 1991).
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While emphasising lifeworld rationalisation as important for law,
Habermas also stresses the centrality of private law in the development of
modern rights, rights tailored to individual choice. As Habermas (1992
[1996]: 27) notes, ‘the core of modern law consists of private rights that
mark out the legitimate scope of individual liberties and are thus tailored
to the strategic pursuit of private interests’.® In line with the ambition
to reconstruct the relationship between private and public autonomy,
Habermas shifts from discussing how modern law involves stressing
private autonomy to how this is a problem when we are interested in
showing the interrelation of the two dimensions of autonomy. German
civil law jurisprudence from Friedrich Carl von Savigny to Hans Kelsen,
which is Habermas’ focus in this discussion, ‘concealed the real prob-
lem connected with the key position of private rights: the source from
whence enacted law may draw its legitimacy is not successfully explained’
(Habermas 1992 [1996]: 89).

Menke (2015) details the importance of private law for the modern
form of rights in ways that Habermas does not. Unlike Habermas and
several others, discussing modern legal forms in terms of abstraction,
Menke puts less emphasis on this element. Central to Menke’s analysis
is instead how modern law builds on the relation between law and non-
law. In this respect, his analysis resembles that of Luhmann but unlike
Luhmann, Menke is not primarily interested in the sociological mean-
ing of the normativity of modern law. Menke (2015: 7) focuses on
understanding the specific form of equality institutionalised from the
early modern revolutions onwards: equal rights. He develops on this
in relation to Marx’ (1843a [1992]: 230) puzzle regarding the French
Revolution”:

It is a curious thing that a people which is just beginning to free itself, to
tear down all the barriers between the different sections of the people and
to found a political community, that such a people should solemnly pro-
claim the rights of egoistic man, separated from his fellow men and from
the community.

This, Marx thought, makes political freedom (the political community)
into a means for realising rights manifested in private law. Menke thinks
that the paradox of the early modern revolutions, political emancipation
at the same time being an emancipation from politics, is understandable
when investigating how this took place (compare Kouvélakis 2003). He
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suggests that understanding this ‘how’ requires us to look closer at the
form it takes, the form of rights. Understanding Marx’s puzzle necessi-
tates investigating the form of rights and the modern legal form (Menke
2015: 71t).

The key to Menke’s (2013, 2015) conception of the modern legal
form is that law relates to what is outside of it, to what is non-law
( Nichtrecht). In its modern understanding, rights are about this relation
to the outside of law in a twofold way. Rights relate to what is outside
of law as the ‘natural’ striving to self-preservation, on the one hand, and
the interiority of individuals, on the other hand. Thoughts, desires, and
inclinations of individuals are outside of law, something that law cannot
‘reach’ or regulate. This means that modern law sets free thoughts and
desires of individuals, allowing for their expression and development.
Instead of trying to secure the ethical integration or education of indi-
viduals, their thoughts and inclinations are set free. Law only regulates
external behaviour. As seen, Habermas shares this view, an understand-
ing that is central to most philosophies of modern law. Famously, Kant
(1797 [1991]: 56) conceptualised law in this way, as the ‘sum of the
conditions under which the choice of one can be united with the choice
of another in accordance with a universal law of freedom’. Combing or
regulating choices of individuals, as the latter are secured through rights
are key to modern law. Moreover, these choices refer to the ‘natural’
striving for self-preservation. Self-preservation is about using powers
and capacities for preserving and augmenting life. It is in this sense that
Hobbes (1651 [1985]: Chap. 14 (189)) talked about the right of nature
as the ‘Liberty each man hath, to use his own power, as he will himself,
for the preservation of his own Nature; that is to say, of his own Life’.
The reference to what is outside of law is central for what the primacy of
rights demands in modern law. Rights are about protecting the ‘natural’
striving, including the power and freedom this involves.

Both of these dimensions are important for understanding the pri-
macy of rights in modern law. It is common to see the modern law as
a change from duties to rights, following the dissolution of anchoring
law in ethical life (Menke 1996). In much of modern natural law think-
ing, this shift to the primacy of rights means that rights exist prior to
the establishing of the legal-political order. This, in turn, brings for-
ward the counterclaim that only legally institutionalised rights are rights,
properly speaking. Menke (2015: 28f) thinks that both interpretations
misunderstand the implications of the modern focus on the primacy of
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rights. ‘Natural rights’ do not refer to the founding of law, rights existing
prior to law and providing the ground for it but to the content of rights.
It refers to the material of rights in that rights refer to what is outside
of law. Rights are about mediating between law and the outside of law.
Menke (2015: Chaps. 2—4) explicates this in relation to the understand-
ing of rights as claims and the reasons for the following law.

Looking at the first dimension, rights as claims, Menke (2015:
Chap. 2) points out that in Greek antiquity, rights were understood in
terms of justice, in line with justice meaning ‘to each his own’. Rights
involved claims to what were due to persons on this basis. In settling
claims, the focus was on restoring justice, what is properly due to per-
sons. The Roman understanding was in some ways similar, that is, look-
ing at legal claims in the light of what is just. However, in the Roman
case, the equality of citizens was decisive in this regard, not the inte-
gration of citizens in a shared ethical life establishing what is good and
worthwhile. Menke (2015: 47f and 90) interprets this as meaning that
in Rome law was silent about the purposes of exercising rights. This is
not the case in the modern understanding. The modern form of rights is
not silent about the purposes of rights. Modern rights are about enabling
individuals to engage in the natural striving for self-preservation. Thus,
modern law is not only about the primacy of rights but also involves a
specific understanding of what the legal claim is. It is a claim to some-
thing outside of law, to power or liberty to do something.

Concerning the second dimension, reasons for abiding by law,
Menke (2015: Chap. 3) argues that in Greek antiquity, in line with see-
ing claims to what is one’s own anchored in an order of what is good
and worthwhile, law was about ethical education. Law was about mak-
ing persons virtuous. The Roman conception differed from this because
of the abstraction from ethical life. Self-preservation and virtue had
the same ontological status. Developing virtue was one possibility, the
natural striving for self-preservation another. Again, Menke argues that
we should not confuse the modern and the Roman conceptions of law.
While the modern understanding has certain similarities with the Roman
understanding, characteristic of the modern form is how it allows for
individual will and choice ( Willkiir). This allowing stems from modern
law not being able to impose laws that run counter to the self-preser-
vation of individuals. Menke (2015: 81ff) takes Hobbes’ discussion of
the sovereign as an example. Even though absolute and unlimited, the
sovereign is restricted to the purpose of law, protecting self-preservation.
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The sovereign cannot impose obligations that involve human beings act-
ing against themselves, more specifically, against what is their own will.
Menke (2015: 771t) argues that this involves a turn to the interiority of
individuals. Their will, which is the will for self-preservation, becomes
central. This will is not uniform or ‘simple’ but dependent on the choice
of individuals. Individuals use their own mind and imagination to make
choices. Since self-preservation is their own concern, and rights are
about enabling them in this natural striving, the sovereign cannot reach
the inner thoughts of human beings. The latter are thereby set free.8

The combining of enabling self-preservation and allowing for individ-
ual choice that characterises modern law entails that both the activities
for natural striving and the interiority of the individual are outside of law.
Rights are about this dual relation to the outside of law, and modern law
is characterised by this relation to non-law. The relation between law and
non-law is key to the self-reflection of modern law, Menke (2011, 2015:
Part 2) thinks. In this, he follows Luhmann’s analysis of the structure of
modern law. Modern law is ‘law that reflects itself in its difference from
its other, from that which is not law’ (Menke 2011: 124). Yet, modern
law also involves the stopping or denial of this reflection. Reflection is
not fully carried through. The consequence is that the outside of law is
viewed as ‘given’ (Menke 2015: Chap. 7).° This stopping or denial of
self-reflection and the viewing of outside as given makes up the positiv-
ity or positivism of modern law. By positivism, Menke means the denial
(Verlewgnunyg) of reflection, as this has been criticised in epistemological
discussions. Positivity is the term used by Hegel (1795) in understanding
that which is handed down as given.

Menke argues that subjective rights express this positivity of mod-
ern law, the denial of carrying through the reflection between law and
non-law. In this regard, we must pay attention to the distinction Menke
makes between the concept of rights and its actual character in modern
law. Conceptually, rights are about the carrying through of law’s self-
reflection regarding what is law and what is outside of law. Yet, actually
existing modern law involves the denial of this self-reflection (Menke
2015: 164ff).10 The actually existing law, in which subjective rights are
central, is therefore opposite to the concept of rights. Conceptually,
rights are the carrying through of reflection, but the actually existing law
is instead the denial of this process. The outside of law appears as a result
as given. This goes both for the outside in the sense of the capacities and
powers involved in self-preservation and the interiority of individuals.
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Menke’s (2015: Chap. 7 and 13-15) argument that subjective rights
express the denial of reflection implies that the critique of rights points
to the need of setting free the process of reflection. This critique aims
to continue the revolutionising of law and politics that began in the
early modern era but which was only partially expressed in the eight-
eenth-century revolutions. Menke here relies on the familiar motif of
Marx, who thought that the French Revolution stopped short of being
full human emancipation and instead became the institutionalisation of
bourgeois order. Marx looked upon the coming socialist revolution as
fulfilling the revolutionising promise of modernity. However, Menke is
at the same time critical of the implications of Marx’ reasoning about the
post-revolutionary society and develops an alternative reading by relying
on Nietzsche. Menke (2015: Part 4) develops this in interesting ways,
in this partly responding to Habermas’ (2003) criticism of his earlier
works.!! However, I will not discuss this in more detail. The aim of this
study is more modest, to reconsider some of the features of Habermas’
elaboration of law and rights. For this purpose, I think that Menke’s
account of the modern legal form is useful.

Central in my view is how Menke discusses the primacy of rights in
modern law, this referring to rights articulating a relationship to the out-
side of law. Similar to some reviewers, I am less convinced by Menke’s
analysis of the given (Mollers 2016). It seems to me that Menke gives
two not always overlapping accounts of modern rights, one that involves
the historical understanding of the primacy of rights and another that
builds on subjective rights expressing the stopping and denial of self-
reflection of law. The reason for thinking that these conceptions do
not necessarily overlap is that there seem to be differences in how self-
reflection is carried through and denied in the cases of private law liberal-
ism and welfare state law. Certainly, both are modern legal paradigms,
therefore, expressing an emphasis on rights related to individual will.
However, they are different when we look at them from the point of
view of reflection. The welfare state legal paradigm emerges out of criti-
cism against private law liberalism. This criticism opens up for reflecting
on what was given in private law liberalism, the reconsidering of assump-
tions about the relations between law and non-law. What is set free is a
specific kind of denial of reflection found in private law liberalism. An
expression of this is how it is central to welfare state law that the pre-
conditions of freedom, education, and property, to speak with Marx, is
taken into account when elaborating on equal rights and opportunities.
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This does not mean that denial of reflection is absent from welfare state
law, only that its shape is not the same as in the liberal paradigm of law.
Thus, by arguing that actually existing law involves the denial of reflec-
tion, Menke underestimates the different shapes it takes in modern law.
It does not seem to be the case that modern law is characterised by the
same kind of denial of reflection. For this reason, I find his discussion of
the denial of reflection somewhat problematic. However, this does not
mean that Menke’s historically oriented analysis of the primacy of rights
and the modern form of rights is not both interesting and useful.

The relation-to-self that modern subjective rights enable is largely
about the possibility of asserting one’s own will. This assertion (or
power) of the subject’s will, Menke (2015: 207ff) argues, takes two
forms in modern society. One of them involves demarcating a private
sphere of the individual, a sphere in which the individual is free to do as
he or she pleases. This is a common understanding of rights. Rights ena-
ble persons to make decisions, doing something or refraining from doing
something. As already noted, this is what Kant expressed in his defini-
tion of law, and Habermas talks about private autonomy in similar ways.
The conception of a private sphere is, however, only one of the relevant
understandings in modern society. The other understanding is that which
is central to the social law (and welfare state law).

Menke (2015: 207) illustrates this with the example of private prop-
erty, which is the ‘most simple and most fundamental’ form of the
legal enabling of the subject’s will. Property played a key role in pri-
vate law liberalism, not only for functional reasons but because it was
an expression of the independence of persons, their will but also their
work or labour. Several scholars point to the centrality of this, often
discussed following C.B. Macpherson (1962) as ‘possessive individual-
ism’. Menke (2015: 211ft) argues that while this involves several par-
adoxes, notably the idea of persons ‘owning’ themselves as persons,
what is decisive is the ‘social’ component of how will connects to work
and labour. This element points beyond private law liberalism but was
also contained in it, for instance, in how Locke understood property.
For Locke, the subject of rights is not only the willing individual but
also the working and labouring individual. What then comes into view
are the capacities and knowledge that go into working and labouring.
Abilities, knowledge and so on are central ‘means’ for making, cre-
ating, and cultivating matter. It is not only the individuals’ will that
counts but also his or her capacities and abilities. The latter are social
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in the sense that they are learned and mastered (or not) together with
others (Menke 2015: 218ff).

Private law liberalism involved the regulation of these social dimen-
sions through their private appropriation. Rights involved claims to
this appropriation, the claim to call abilities ‘mine’; regulating the con-
trol over capacities by the individual. However, the social character of
abilities and knowledge also means that built into this conception is the
possibility of contesting the private law order. This takes the shape of
stressing social partaking. This became important in several social move-
ments from the nineteenth century onwards, even though it of course
also resonates with a long tradition of stressing what is common. The
focus on social partaking may take either of two forms. It may either
involve an emphasis on partaking as an alternative to the private appro-
priation of capacities and abilities, or it may be stressing the equal access
to the private appropriation of abilities and knowledge. When phrased in
terms of rights, the latter dimension becomes central. This is largely how
social partaking became institutionalised in welfare states. While being a
transformation of liberal law, welfare state law is also similar to it in sev-
eral respects. As Menke (2015: 223—my translation) states: “The right of
social partaking follows from the legal empowerment of the subject’s own
will...and that means are social and therefore only can be appropriated
through partaking’. In this analysis, Menke stresses, similar to Habermas,
the importance of private autonomy in private law liberalism (the lib-
eral legal paradigm) and social law (the welfare state legal paradigm).
The major difference between the thinkers is that Menke discusses this
in terms of the private appropriation of socially developed capacities and
abilities, whereas Habermas focuses on the social conditions for the exer-
cise of individual liberties.

Menke’s elaboration of the form of rights, rights relating to what is
outside of law, has certain similarities with how other theorists address
the importance of life when wanting to understand modern rights and
modern law. Hannah Arendt (1958) pointed to this in her analysis of
the centrality of labour and with that ‘life itself’, involving the empha-
sis of the biological dimension of human beings, as well as in her dis-
cussion of biological existence as problematic ‘ground’ of human rights
(Arendt 1951: Chap. 9). Partly building on this, Foucault (1976a, b;
1978) developed an analysis of disciplinary and regulatory power in
modern societies. Foucault (1976b: 142) makes the point that the par-
tial shift from sovereign power to new forms of power in the eighteenth
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and nineteenth centuries implies that ‘biological existence’ for the first
time ‘was reflected in political existence’. In knowledge about individual
bodies and populations, ‘the fact of living was no longer an inaccessible
substrate’ but that which was actively engaged with, moulded and made
part of the operations of power. This also implies a change in social and
political struggles, in the nineteenth century increasingly focused on the
right to life, rights concerning ‘one’s body, to health, to happiness, to
the satisfaction of needs...was the political response to all these new pro-
cedures of power’ (Foucault 1976b: 145).

Whereas Foucault did not focus primarily on law, law is central when
discussing Giorgio Agamben (1995: 127), who directs attention to how
the modern declarations of right ‘represent the original figure of the
inscription of natural life in the juridico-political order of the nation-
state’. Agamben points in this regard to the inscription of the body,
the corpus, in law, more specifically with regard to habeas corpus and the
requirement to show the taken body. More generally, inscribed in mod-
ern rights and democracy is the understanding of life as zoe, the life that
is common to living beings, human beings and animals alike, and not
the qualified life of the citizen, the &ios. Not bios but zoe came to define
modern democracy. However, this inclusion of natural life has to be
understood at the background of its exclusion in Greek antiquity. The
result, Agamben (1995: 6) concludes, is the ‘zone of indistinction” that
defines the modern condition. Foucault (1976b) describes this process
differently because life is not held in the sovereign ban. Menke’s (2015:
Chaps. 2—4) understanding of the modern legal form is closer to that of
Foucault’s than that of Agamben. The modern legal form is not the sov-
ereign ban but instead the opening of law in relation to what is outside
of law, rights playing the crucial role of articulating this relationship.

CONCLUSIONS

In this chapter, I have clarified the similarities and differences between
analysing the dialectic of legal and factual equality, which Habermas
focuses on in Between Facts and Norms and the dialectic of law. The lat-
ter refers to the law being simultaneously conditioned for emancipation
and domination. Marx pointed to this in his discussion of legal equal-
ity and capitalist exploitation, and it guides Habermas’ analysis of welfare
state law as dilemmatic as such. Habermas later considers this characteri-
sation as too rash and discusses instead the dialectic of legal and factual
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equality as a way of understanding the normalisation part of welfare state
law. Habermas argues that the criteria for understanding when welfare
state measures turn from promoting to restricting autonomy are given by
the reconstruction of private and public autonomy. This implies that the
problems of welfare state law arise because citizens are not able to take
part in legislation, policy making, and so on, in proper ways. Habermas
also relies on private autonomy independently of the reconstruction of
private and public autonomy. This is not surprising, given the central role
that private autonomy plays in modern law.

I have also addressed how to understand the modern legal form,
contrasting Habermas’ understanding of modern legal forms to that
of Menke. Both authors stress the importance of private law and the
understanding of private autonomy for the modern conceptualisation
of rights. A major difference between them is that Habermas, similar
to several other theorists, understands the legal form as an abstraction,
whereas Menke argues that law is characterised by the relation between
law and non-law, where rights have the central function of articulating
this relation to what is outside of law. The modern form of rights is char-
acterised by a twofold relation to the outside of law: it relating to the
natural striving for self-preservation and to the interiority of individu-
als. The reason for discussing understandings of the modern law is that
I think that Menke’s characterisation of this form is of help in analysing
the dialectic of law. I will specify this in the next chapter where I address
Habermas’ analysis in The Theory of Communicative Action. In my view,
the latter analysis involves considering the dialectic of law but the way
that Habermas does so, as the colonisation of the lifeworld, is problem-
atic. Later, Habermas abandons this analysis but in doing so he also for-
feits the analytical tools used to understand the dialectic of law. Instead,
Habermas argues in Between Facts and Norms that normalisation in wel-
fare state law is a side effect. This leaves us in a difficult situation because
we cannot simply go back to the colonisation analysis when wanting to
continue the analysis of the dialectic of law. We need other conceptual
tools for this, and I suggest that Menke’s analysis of the modern form of
rights and the modern form of law is helpful in this regard.

NOTES

1. As we will see in the following chapters, this makes up an important
theme to Habermas’ analysis of welfare state law, not only in Between
Facts and Norms but also in The Theory of Communicative Action. It is
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also evident in much of Habermas’ previous works, for instance, when he
analyses the public sphere in twentieth century welfare states (Habermas
1962) as well as in his discussions about technocracy (Habermas 1968).
On the relation between these early discussions and the works of the
1980s and 1990s, sece Specter (2010).

. As is discussed in depth in Chap. 4, there is an extensive scholarly debate
on these themes, broadly tying in with accounts of deliberative democ-
racy and the role of social movements in modern democracies.

. Coactus voluit means ‘it is his wish, although coerced’ (Weber 1922
[1978]: 752).

. Habermas does not consider the objectives of Foucault’s analysis of
power, among them the shift away from the dominance of the juridi-
cal form of power in modern societies. Nor is he considering Foucault’s
argument that invoking right against discipline and normalisation is prob-
lematically tied to sovereignty (see Ashenden and Owen 1999). What
is required, according to Foucault (1976a [2003]: 40), is a new type of
right, ‘both antidisciplinary and emancipated from the principle of sover-
cignty’. See also Buckel (2007: 198ff), Golder (2015), Mourad (2003),
Tadros (1998).

. Another example besides Habermas’ critique of Foucault is his criticism
of some of Menke’s earlier arguments where the centre of attention is
Menke arguing that there are limitations to liberal conceptions of equal-
ity that he thinks has bearings on the concept of equality as understood
by liberals (more specifically, Rawls). Habermas (2003) argues against
Menke’s assessment by distinguishing between empirical analysis of the
factual limitations to the realisation of equality and the conceptual clarifi-
cation of equality.

. Some scholars suggest that Habermas thereby underestimates the role
of rights in protecting the possibilities of persons to develop their own
conception of the good (compare Maus 1996: 850f). It is true that
Habermas discusses this only marginally in Between Facts and Norms,
but it makes up an important element to his discussion about cultural
pluralism and multiculturalism (see Habermas 1996, 2003). Honneth
(2011: B.I) engages in an extensive discussion of law and ethical self-
examination. Legal freedom enables ethical self-examination, Honneth
claims, but it is only half the story. The reason is that while the distanc-
ing from common sense is important for individuals figuring out what is
their good life, the actual working out of what is good and worthwhile
requires taking up relations to others. It is not possible for individuals to
reflect on and to pursue what is good for themselves without relating to
others in ways that include them as subjects that are like them engaged in
developing and pursuing what is good. However, legal freedom does not
secure this relation to others. In fact, legal freedom implies the distancing
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from others in order to be free from social obligations. The result is para-
doxical. Legal freedom guarantees freedom from common sense in order
for individuals to be able to develop their own conception of the good,
but cannot secure the conditions for this development to be possible.

7. Menke (2015: 7ff) notes that the phrase egoistic man is misleading, and
one of the reasons for why Marx’ point has often been misunderstood.
Central in this regard is not the egoism as moral category but the private
law conception of the individual.

8. As long as individuals follow law regarding the limitations it imposes on
behaviour, the reason for following law is not the concern of law (Menke
2015: 78tf). As Habermas (1992: 471f) notes regarding modern positive
law, it leaves open the reason for obeying laws, either strategically, view-
ing laws as external obstacles, or out of respect of law.

9. Some reviewers think that Menke’s account of the given and how to
overcome it is unclear. For instance, Christoph Mollers (2016: 311—my
translation) argues that Menke’s analysis implies viewing ‘law as deficient
in so far that it is not politics’. For Mollers, law is inevitably implying an
element of what is given because law is about stabilising relations, prac-
tices, and expectations.

10. Menke (2015: 165ff) uses the term ‘biirgerlichen Recht’ in this regard.

11. Habermas (2003 [2005]: 6) thought that Menke’s reflections, the exam-
ple here is his discussion of Rawls, express a certain ‘quietism of a per-
sistent reflection on the limits of freedom’. In Between Facts and Norms,
Habermas (1992 [1996]: xlii) argues that he has no illusions about the
problems of bringing out the ‘hunch’ he develops, that rule of law is only
possible if combined with radical democracy, but that ‘defeatism’ is not
justified.
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