Contents

1 Construction Contracts and Law Basics. . ..................... 1
1.1 Introduction ... ......... ...t 1
1.2 Typesof Law .. ..o 1
1.3 Contract Definition. . . ......... ..., 2
1.4 ContractElements .. ............. .. 2

1.4.1 The Offer or Proposal ............... .. ... ....... 3
1.42 TheAcceptance ... .......couvuvniinennenenenn... 3
1.43 Mutuallntent . . .......... ... .. 4
1.44 Consideration. ... ...t 4
145 Capacity . ..ovve vt e 4
146 Legality .....ooiini e 4
1.5 TortLaw. .. ... e 5
1.5.1 Categoriesof Torts. .. ...t .. 6
1.6 The Construction Lien Act. .. .......... ... .. i, 7
1.7 Statutory Holdbacks. . ....... ... .. i 8
1.7.1 BasicHoldback ................. ... ............. 8
1.7.2  Finishing Holdback ............ ... ... ... .. ..... 8

1.7.3 Placing and Enforcing a Construction
LieninOntario. .. ...ttt 9
1.8 Environmental Law ........... ... ... ... ... ... .. ... ... 10
1.9 Quantum Meruit. . .. ...t 11
1.10 Express Terms . ... oovu it e e 11
111 Implied Terms ... .ovvn it e e 12
1.12 Bid Shopping . . . ..o vt 12
1.13 Exclusion Clause . . . ...t 13
1.14 Privilege Clause . . . ...t 15
1.15 Rescissionof the Contract. .. .......... ... ... .. 15
1.16 Contra Proferentem . .......... ... ... ... i, 16
References and Further Reading. . ......... ... ... ... ... ...... 16

Xiii



Xiv Contents
2 PartiestotheContract . ........... .. .. .. .. .. .. ... .. .... 17
2.1 Introduction .. ........ ...t 17
22 TheOWNer . ....o.iui it 18
2.2.1 Rights and Obligations of Owner ................... 19
23 TheConsultant. . ....... ... ... 21
2.3.1 Rights and Obligations of the Consultant .. ........... 22
24 The Contractor. . .. ...cvu ittt e 23
2.4.1 Rights and Obligations of the Contractor ............. 24
Reference and Further Reading . ......... ... .. .. . .. .. ... ... 27
3 Forms of Construction Organizations. . ....................... 29
3.1 Introduction .. ........ ... 29
3.2 The Sole Proprietorship. ... ...... .. ..., 29
3.3 The Partnership (General) .. ............ .. ... . ... ... 30
3.3.1 Limited Partnership .. ........ ... ... .. .. ... .... 31
3.4 COrporations. . .. .. ..vvuuu ittt 31
3.5 ThelJointVenture (JV). ... ... i 33
3.5.1 Basic Elements of aJointVenture . . ................. 33
3.5.2 Termination of Joint Ventures . ..................... 34
References and Further Reading. .. ......... ... .. . ... ... ... 34
4 Contract Delivery Methods ................................. 35
4.1 IntroduCtion . ...ttt 35
4.2 Contract Delivery Methods . ........ ... .. .. . ... ... ... 36
4.2.1 Design-Bid-Build Method . .. ............... .. ... .. 36
4.2.2  The Design and Build Method (DB) ................. 37
4.2.3  Other Forms of Design Build Concept ............... 38
4.2.4 The Construction Management Method .............. 40
4.2.5 Single and Multiple Prime Contract Technique. ........ 42
References and Further Reading. .. ......... ... .. . ... ... ... 44
5 Types of Construction Contracts. ............................ 45
5.1 Introduction . ...t 45
5.2 Price-Based Contracts .. ..........couuiuiininininnan.. 45
5.2.1 LumpSumContract. ..........c.ouiiiininenaen... 45
5.2.2 UnitPriceContract . ............ ..., 47
5.3 Cost Reimbursable Contracts. . .. ........ .. ..., 48
5.3.1 Cost Plus Percentage Fee Contract .................. 48
5.3.2 Cost Plus Fixed Fee Contract. .. .................... 48
5.3.3 Cost Plus Variable Fee Contract. . ................... 49

5.3.4 Guaranteed Maximum Cost Contract
(GMC Contract). . .o vv et 49
5.3.5 Time-and-Material (T&M) Contract . ................ 51
5.3.6 Strengths and Weaknesses of Cost plus Contracts. . . . . .. 51
References and Further Reading. .. ......... ... .. . ... ... ... 52



Contents

6 Selection of an Appropriate Contract Strategy .................
6.1 Introduction .............. ...,
6.2 Project SCOPEe . .. ..ottt
0.3  COSt o
6.4 Time. ... ... ..
6.5 Quality . ... ..ot
6.6 Sizeof Project ........ .. .. ..
6.7 OwnerRequirements . ...............ouiuiuninenennen...
6.8 Risk Allocation. . ............. ...
6.9 Owner Expertise and Responsibilities. . ....................
References and Further Reading. .. ......... ... .. . ... ... ...

7 Construction Documents . ..................................
7.1 Introduction .. ... ...ttt
7.2 Contract Forms. . ......... .. ... .. . i

7.2.1 Formof Agreement .............. .. ... .. .. .......
7.2.2 PerformanceBond.............. ... ... ... ... .....
7.2.3 Labor and Material PaymentBond . ............... ..
724 WSIBDeclaration. . ...t
7.2.5 Insurance Certificate .............................
7.3 Conditions of Contract. . . ............. ittt
7.3.1 General Conditions .................c.uiiunran...
7.3.2  Particular/Supplementary Conditions ................
7.4 Standard Forms of Conditions of Contract ..................
7.4.1 Canadian Construction Documents
Committee (CCDC).......... ...
7.4.2 FIDIC: International Federation
of Consulting Engineers. . ............ .. .. .. .....
7.4.3 NEC (New Engineering Contract) Contracts, UK. . ... ..
7.4.4 Infrastructure Conditions of Contract, UK ............
7.4.5 JCT (Joints Contracts Tribunal) Contracts, UK. ........
7.4.6 Engineers Joint Contract Documents
Committee (EJCDC) Documents, USA. .. ............
7.4.7 American Institute of Architect (AIA)
Documents, USA . . ... ... ..
7.5 Specifications. . ...
7.5.1 PerformanceBased ..............................
7.5.2 Prescriptive Based .. ...... ... ... . i
T.6 Drawings ... ...ttt
7.7 Bill of Quantities(Bof Q).......... ... ... ... ... .. ... ...
7.8 Addendum ............. .. ...

References and Further Reading. .. ......... ... .. . ... ... ...

XV

53
53
53
54
55
55
55
56
56
59
59

61
61
62
62
62
63
63
64
64
64
64
65

65

67
68
69
69

70

70
71
72
72
74
75
76
77



Xvi

8

10

Contents

Bidding Procedures. . ......... .. ... ... ... ... 79
8.1 Introduction .......... ... oo 79
8.2 Contract “A” and Contract “B” . ........ ... .. ... ... .. .. 80
8.3 BidDocuments. . .. .......... i 80
8.4 Bidding Requirements . ............ ... i, 81
8.4.1 Invitation to Bid/Bid Solicitation. ................... 81

8.4.2 InstructionstoBidders............... .. .. ... .... 82

8.4.3 Information Available to Bidders. ................... 82

8.4.4 Bid SecurityorBidBond. ........... .. ... ... ... .. 85

845 BidForms........ ..o 85

8.4.6 Supplementsto Bid Forms......................... 86

8.5 Bidding Procedures ........... ... .. . . i 86
8.5.1 Competitive Bidding . ............ ... .. ... .... 86

8.5.2 Negotiated Bidding .. ........ .. ... .. .. ... .... 88

8.5.3 ElectronicBidding. .. ........ .. ... .. .. . ... 89

8.6 Receiving and Opening of Bids. . ........... ... ... ... .. .. 89
87 BidEvaluation.......... .. ... .. i 90
8.7.1 Administrative Evaluation......................... 90

8.7.2 Technical Evaluation . ............................ 92

8.7.3 Financial Evaluation ................ .. .. .. .. .... 95

8.8 Award of Contract . ........ ...ttt 95
References and Further Reading. .. ......... ... .. . .. .. ... ... 96
Construction Risk Analysis and Management. ................. 97
9.1 Introduction . ........ ...t 97
9.2 Definitionof the Risk. .. ... ... .. ... . .. . . 97
9.3 Risk Management ................oiuiuiininininnan.y 98
9.3.1 Risk Management Planning. . ...................... 98

9.3.2 Identifyingthe Risk........... .. .. .. ... .. . .. 99

9.3.3 AnalyzingtheRisk........ .. ... ... .. ... ... 99

9.3.4 Responding and Allocating Risk . ................... 102

9.3.5 Risk Monitoring and Control. ...................... 105

9.4 Standard Forms of Contract. . ... ...... .. .. ... .. ..., 105
References and Further Reading. . ........ ... .. .. . .. .. .. ... 106
Construction Insurance and Construction Bonds . . ............. 107
10.1 Construction Insurance . ...............c.iiiian... 107
10.1.1 Introduction ...............c.iuiiiiinennen... 107

10.1.2 Insurance Policy........... ... .. .. .. .. .. .. .. 108

10.1.3 BasicConcepts. .. .covuvnnine e 108

10.1.4 Contract Requirements. . .. ...........c.c.vuven... 111

10.1.5 Types of Insurance Coverage. .................... 114

10.2 ConstructionBonds . ......... ... ... i 119
10.2.1 Introduction ...............c.iuiiiininennen... 119

10.2.2 Typesof Bonds......... ... ... ... .. 120

References and Further Reading. . ........ ... .. .. ... .. ... ... 124



Contents xvii
11 ConstructionTime ... ... ... .. ... ... .. .. . .. ... . .. .. 127
11.1 Introduction ..............ioninin .. 127
11.2 CommencementDate........... .. .. ... ..., 127
11.3 CompletionDate . ............ ... 128
11.3.1 Substantial Performance of the Work .............. 129
11.3.2 Total Performance ............. ... .. .. ... .... 129
11.4 Extensionof Time ........... . .. .. ... 130
11.5 Liquidated Damages ........... .. ..o, 131
11.6 Controlling Construction Time . ......................... 132
11.6.1 Scheduling Methods. ........... ... .. .. .. .... 133
11.6.2 Bar Chartor Gantt BarChart..................... 134
11.6.3 Critical Path Method (CPM) ..................... 137
References and Further Reading. .. ....... ... .. .. . ... ... ... 142
12 Construction Payment/Cost. .. ............ ... ... ... ....... 143
12.1 Introduction ... ...... ...t 143
122 Contract Price. . .. ...t 143
12.3 ProgressPayments............. .. ..., 144
124 Final Payments. .. ... 145
12.4.1 Procedures Under FIDIC Conditions of Contract . . . . . 145

12.4.2  Procedures Under CCDC-2 and Related Canadian
Documents .. ...t 146
12.5 Cash Allowances and Contingencies . . .................... 148
12.5.1 CashAllowances ............c.oviiiiinennen... 148
12.5.2 Contingency Allowance . ............... .. ....... 148
12.6 Changesinthe Work ...... ... .. .. .. .. .. .. . . .. ... .. 149
12.6.1 Dealing with Changes .......................... 150
12.6.2  Valuation of Changes/Variations . ................. 150
12.7 Construction Cost Control . .. ...... ... ... ..., 151
12.8 FOrecasting. ... .....c.uuiuin it 155
12.9 Value Engineering .. ..........c.o i, 156
12.10 Life Cycle Costing (LCC) ... .o 157
Reference and Further Reading ............ .. .. .. . ... ... ... 159
13 Construction Quality ... ...... .. ... ... .. .. . ... .. 161
13.1 Introduction ... .........ooiinininn i 161
13.2 Contract Requirements. . .. ............c.iiiininaon... 162
13.3 Quality Management . ..............coiuirninininnen... 162
13.4  Quality Management Processes. . ........................ 163
13.4.1 Quality Planning . ......... ... .. .. .. .. .. ... 163
13.4.2 Quality Control (QC)....... ..., 164
13.4.3 Quality Assurance (QA). .. ..., 165
13.5 QA,QCImplementation .............c.oouiuiininennen... 166
13.5.1 Qualityin Materials . ........... ... .. .. ... .... 166
13.5.2  Quality in Workmanship ..................... ... 167

References and Further Reading. .. ....... ... .. .. . ... ... ... 177



xviii

14

15

16

Contents
Construction Safety .............. ... ... ... ... ... ... 179
14.1 Introduction . .............iininiuninniinn. 179
14.2  Contract Requirements. . .. ........ ... i, 179
14.3 Common Safety and Health Issues and Guidelines. .......... 181
14.3.1 Personal Protective Equipment (PPE) . ............. 182
14.3.2  Protection from Falls and Falling Objects . .. ........ 182
14.3.3  Protection from Machinery Hazard . ............... 183
14.3.4 Protection from Trenching Hazard. . ............... 184
14.3.5 Protection from Confined Space Hazards ........... 186
14.3.6  Protection from Electrical Hazard . . ............... 187
References and Further Reading. .. ......... ... .. . ... ... ... 188
Construction Claims. . . .......... ... .. ... ... . .. ... 189
15.1 Introduction ..............ioniniunin .. 189
15.2 Construction Claims. . .. ...t 189
15.2.1 DefinitionofaClaim........................... 189
15.3 Types/Causesof Claims. .. ...... ..., 190
15.4 DealingwithClaims ......... .. .. .. ... ... 194
15.5 Maintaining Claim Records. . ............. .. .. .. .. ... .. 196
15.5.1 Types of Records Required ...................... 196
15.6 Pricingof Claims. ........ .. . ... 198
15.6.1 Directand Indirect Costs .. ...................... 198
15.7 ClaimAvoidance . ........ ..ot 201
Reference and Further Reading . ......... ... .. .. . .. .. ... ... 204
Suspension and Termination of Construction .................. 205
16.1 Introduction ..............ooniuiinin .. 205
16.2  Contract Termination and Discharge . . .................... 205
16.3 Termination by the Owner Under FIDIC Conditions
of Contract. ........ ... . i 207
16.3.1 Costs and Risks of Terminating the Contract. . ....... 209
16.3.2 Termination by the Employer for Convenience
(Without Cause) . ........covtiiii .. 210
16.4 Termination by the Owner Under CCDC-2 Conditions
of Contract. ........ ... ..o 210
16.5 Termination by the Contractor Under FIDIC Conditions
of Contract. ........ ... ..o 211
16.6  Suspension of Construction Under FIDIC Condition
of Contract. ........ ... ..o 212
16.7 Termination and Suspension by the Contractor
Under CCDC-2 .. oo e 213

References and Further Reading. . ........ ... .. .. . ... ... ... 214



Contents XiX

17

18

Construction Disputes ............ ... ... ... . ... ... ..... 215
17.1 Introduction ... ...t 215
17.2  CCDC-2 Dispute Resolution Procedure ................... 215
17.2.1 Negotiation. . .. .....c.iuiint .. 216
1722 Mediation. ...t 216
1723 Arbitration .. ... . 216
17.3 FIDIC Dispute Resolution Procedure ..................... 217
17.3.1 The Dispute Adjudication Board (DAB) ............ 217
17.3.2 Amicable Settlement ... ........................ 220
17.4 Arbitration .. ....... ... 223
17.5 Litigation . .. ..ottt e 224
References and Further Reading. .. ....... ... .. .. . ... ... ... 224
Construction Contract Administration. . ...................... 225
18.1 Introduction ........... ..., 225
18.2 Contract Administrator. . .. ...t ennen... 226
18.3 ProjectPhases ........ ... 227
18.3.1 Preconstruction Phase ................ .. ... .. .. 227
18.3.2 Construction Phase. . ........... ... .. .. .. .. .. 227
18.3.3 Post-construction Phase and Project Closeout. . . . . . .. 234
18.4 Project Warranties . . ... .......c.uuienenennenenennen... 237
18.4.1 ExpressWarranties. . ... ........c.ouueninennen... 238
18.4.2 Implied Warranties. . ......... .. .. ..., .. 239
18.4.3 Extended Warranties ........................... 239
Reference and Further Reading .......... ... .. .. . .. .. ... ... 241



2 Springer
http://www.springer.com/978-3-319-66684-6

Understanding Construction Contracts

Canadian and International Conventions

Surahyo, A,

2018, XX, 246 p. 5 illus., 2 illus. in color., Hardcowver
ISBEMN: 978-3-319-66684-6



